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¶ The Pitroduction. 


DoRour of Divinity, that was of great ae- 
quaintance and familiarity wich a Student in 
the Laws of England, ſaid thus unto him; 
I have had great deſite ef long time to know 
whereupon the Law of England is grounded: bur 
becauſe the moſt part of the Law of England is writ= 
ten in the French Tongue, therefore I cannot through 
mine own ſtudie attain to the knowledge thereof; fos 


in chat Tongue I am nothing expert. And becauſe I 


have found thee a ſaithful friend to me in all my bu- 
fineſs, therefore I am bold ro come to thee beforg any 
other, to know thy minde, what be the very Grounds 
of the Law of England, as chou thinkeſt. 

S:u4, That would ask a great leiſure, and it is al- 


| ſo above my cunning to doe it. Nevertheleſs, char 


thou ſhalt not think that I would wilfully refuſe to 
fulfill thy deſire, I ſhall wich good will doe that in 
me is to ſatisfia thy mind. Bur I pray thee that thou 
wilt ficſt ſhew me ſome what of other Laws that per- 


+ tain moſt to this mattet, and that DoRours treat of, 
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how Laws have begun; and then 1 will gladly ſhe 
thee, as mechiokerh, what de the grounds of the Law 
of En laad. 

Dock. I will with good will doe as thou ſayeſt. 
Wherefore thou ſhalt underſtand, that DoRours treat 
ef four Laws, the which (as me ſcemerh ) percain 
moſt to this matter. The firſt is the Law Ettrnall. 
The ſecond is the Law of Nature of Reaſonable crea 
tures, the which, as 1 have heard ſay, is called by 
them that be learned in the Law of England, the Law 
of Reaſon, The third is the Law of Gd. The fourth 
is the Law of Ma!, And there fore I will firſt treat of 
the Law Eternall. 


CHAP, I. 
Of che Law Eternal! 


Ike as there ig in every Yrtificer a 
Beaſon of luch like things as are to be 
made by his Craft : ſo likewiſe it be⸗ 
hoveth that in everyGovernoz there be 
_ © reaſon anda foꝛeſight in the governing 

of ſuch thtngs ag hall be ozdered and done by 
him to them that he hath the overnanct of. And 
fozalmuch as Almighty God is the Creatoz 
and Maker of all creatures, to the which he is 
compared as a Wozkman to his works, and is 
allo the Govetnoz of ali Deeds and moviugs 
that be found in any creature: there toꝛe as the 
reaſon of the wiſedome of God ( inaſmuch as 
Creatures be created by him) is the reaſon 
and fo;eſight of all crafts and woꝛks that have 
been oz ſhall be; ſo the reaſon of the w.ſedome- 
of God, moving all things by wiſe dome made 
to 
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CHAPTER LIV. 3 
to a godd end, obtaineth the name and reaſon 
— Law, and that is called the Liw Etrr= 
nai. 

Ind this Law eternal is culted the firſt LW: 
and it is well calted the firſt, fot tt was befoze 
all other Laws, and alt other Laws be derived 
of tt, whereupon Sutnt vg ttine ſaith in His 
1, Back of Ftce Arbitienient, that in Temporal 
L1ws nothing is righteous ne lawful, but that the peo» 
ple have deriyed to them out of the Law Eterrisl. 
Wherefoze evrry man Hath right and title to 
have that he hath righteoufly, of rhe righwiſe 
judgement of the ürſt Reaſon, which is the Law 
Eternal. 

Stud. But how may this Law Eternal be 
known? foz, as the Apoſtle wziteth in the 2. 
Chapter of his firſt Epiſtle to the Corinthians, 
Q-x ſont Dei nemo (cir, niſi Spiritus Dei, that 18 8 
ſap, No man knoweth what is in God but the 
Spirtt of God: wherefoze it ſemeth that he o⸗ 
peneth his mouth againg Heaven that attemp= 
teth to know it | 

Doct. This Law eternal no ariin may know 
as it is in it felf, btrt ohely blifſed Donuts that 
ſc Bod face to face. But aimigher Gdd of his 
goodneſs ſheweth of (t as much to his crea= 
tures eg is neceſſary fo: them, fez elſe God 
ſhould bind his creatures to a thing impoſſible: 
which may in no wile be thought in him. 
Therefoze it 1s to be under ſtood, that thick 
mannet of wayes almighty God maketh this 
Law Eternal known to His creatures reaſo⸗ 
nable. Firſt by the light of natural Reaſon; 
ſecondly, by heavenly Revelakton; rhitdly , 
by the oꝛdet of a Printe 02 any other A 
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Governour that hath power to binde his Hub⸗ 
zects to a Law. 

And when the Law eternall oz the will of 
God is known to his creatures reaſonable by 
the light of natural underſtanding oz by the 
light of natural Reaſon, that is called the Law 
of Reaſon: and when it is ſhewed by heavenly 
Kevelation in ſuch manner as hereafter ſhall 
appear, then it is called the Law of God: and 
when it is ſhewed unto him by the o2der of a 
Pꝛince, oꝛ of any other ſecundary Governoz: that 
Hath a power to ſet a Law upon his Subjects, 
then it is called the Law of Man, though ozigt⸗ 
nally it be made of God. Foz Laws made by 
man that hath recetved thereto power of God, 
be made by God. Therefo:e the ſaid three Laws, 
that is to ſay, the Lawof Reaſon, the Law of 
God, and the Law of Man, the which have ſe⸗ 
veral names after the manner as they be ſhew⸗ 
ed to man, be called in God one Law eternal. 

Ind this is the Law of which it is w2ttten 
Proverbiorum o&avo, where it is ſaid, ber me re- 
ges regnant, & Legum conditores juſta diſcernunt, 
that is to ſay, By me Kings Reign, and ma= 
kers of Laws diſcern the troth, And this ſuf; 
kficeth oz this time fo: the Law eternal. 


CHAP, II. 


Of the Law of Reaſon, the which by DoRours is 
called the Law of Nature of reaſonable 
crearures, 


rſt it is to be underſtood, that the Law of 
Narure may be conſidered tu two * 
iD i that 
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that is to ſay, generally, and ſpecially. When 
it is conlidered generatly, then tt is referred to 
all creatures, as well reaſonable as unrraſo⸗ 
nable : fo2 all unreaſonable creatures live un⸗ 
der a certain Rule to them given by Nature, 
weceſſary foz them to the con{ideration of thetr 
being, But of this Law it is not our intent to 
treat at this time. The Law of Nature ſpect- 
ally conſidered, which is alſo called the Law of 
Reaſon, pertatneth only tocreatures reaſonabie, 
_=_ is, Man, which is created ts the tmage of 
od. 

And this Law ought to be kept as well a⸗ 
mong jens and Gentiles es among Chziſtian 
men: and this Law is alway good and righ= 
teous, (tirring and tnclining a men to good, 
and abhozring evil. And as to the oꝛdering of 
the deeds of man it is p:eferred befoze the Law 
of God, and it is witten in the heart of every 
man, teaching him whot is to be done, and 
what is to be fled : and becaule it ts w2itten in 
the heart, therefo:e tt may not be put away, ne 
it is never changeable by no diverſity of place 
ne time: and therefoze againſt this Law;Pze= 
ſcription Statute noz Cuſtome may not pꝛe⸗ 
vatl : and if any be bzought in againſt it, they 
be not P2eſcriptions, Dtatutes no: Cuſtoms, 
but things vord and again Juſtice, Ind all 
other Laws, es well the Laws of God os to 
the ac of men, as other, be grounded there= 
upon. ; 

Stud, Sith the Taw of Reaſon is wzitten in 
the heart of every man, as thou haſt ſaid be foꝛe, 
teaching him what is to be done, and what 18 
to be fled, and the W ſapeſt may never 
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be put aut of their heart; what uecdeth it then 
to have anp other Law b:ought in to oꝛder the 
acts and deeds of the people ? 

Doct. Though the Law of Reaſon may not be 
changed, noz wholip put away ; nevertheiels 
bekoze the Law witten, it was greatly lett and 
blindrd by evil Cuſtoms, and by many fins of 
the people, beſide our Ozigtnal fin; inſomuch 
that it might hardly be diſce:ned what was 


righteous,and what unrighteons and what was 


good, and what evil. wherefoze it is neceſſary 
koz the good oꝛder of the people, to have many 
things added to the Law of Reaſcn, as well by 
the Church as by Secular Princes, accozding 
to the manners of the Country and ok the Peo- 
ple where ſuch Additions ſhould be exerciſed. 

And this Law of Reaſon differeth from the Lam 
of God in two manners. Foz the Law of God 
is given by Revelation of God; and this Law 
is given by a natural light of Anderſtanding. 

And alſo the Law of God 02dcreth a man of it 
ſelf by a nigh way to the Felicity that ever 
Hall endare ; and the Law of Reaſon ozdereth 
a man to the Felicity of this life. 

Stud. But what be the things that the Law 
of Reaſon teacheth to be done, and what to be 
fled ? J pꝛay thee ſhew me. 

Dect. The Law of Reaſon teacheth that good 
is to be loved, and evil is to be led: alſo that 
thou ſhalt do to another that thou woul deſt ano⸗ 
ther ſhould do to ther; and that we may do no⸗ 
thing againſt truth; and that a man muſt live 
peacefuily with other : that Juſtice is to be 
done to every man; and al ſo that wrong is not 
to be done to any man; and chat alſo a Trel⸗ 
paſſer 
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paſſer is wozthy to be puniſhed: and ſuch other. 
Of the which follow divers other ſecundarp 
Commandmeuts,the which be as neceſſary Con= 
ciuſtons derived of the firſt, As of that Com= 
manoume nt that good is to be beloved. it follow= 
eth that a man ſhall love his Zenefactour : fo; 
a Frnefacour in that he is a Benefactour in= 
cludeth in him a rea ſon of Goodneſs foz eiſe he 
ought not to be called a Benefacour, that is to 
x, a good doer, but an evil doer. Ind ſo in that 
he is a Benefactvur he 18 to be beloved in eil 
times and in all places, Ind this Law alſo ſuf- 
fereth many things to be done: as that it is 
lawful to put away fozce with fozce; and that it 
is lawfutl fo: every man to defend himſelf and 
his goods againſt an unlawful power. Ind this 
Law runneth with every man's Law, and alſo 
with the Law of God as to the deeds of man, and 
muſt be alwayes kept and obſer bed, and ſhall 
alway deciare what ought to follow upon the 
general Rules of the Law of man, and ſhall 
reſtrain them if they be any thing contravxy unto 
it, 

Ind here it is to be underſkeed that, after 
ſome men, the Law whereby all things were in 
common was never of the Law of Reaſon, but 
onely in the time of extreme neceſſity. Foz they 
ſay that the Law of Reaſon may not be changed; 
but thep ſay it is evident that the Law where⸗ 
by all things ſhould be tn common is changed: 
wherefcze they conclude, that was never the 
Law of Reaſon. 


CHAP, 


DIALOGUE I. 


CHAP. III. 
q Of the. Law of God, 


DB E Law of God ig a certain Law given 
by Revelation to a Reaſonable creature, 
Sewing him the will of God, willing that 
creatures reaſonable be bound to doe a thing, 
az not to do tt, foz obtaining of the Felicity 
eternal. And it is (aid, for the obtaining of the 
Felicity eternal, to exclude the Laws ſhewed by 
revelation of God foz the Political rule of the 
people, the which be called Judicials. Foz a 
Aab tis not p:operly called the Law of God 
dec auſe it was ſhewed by revelation of God, 
dat alſo becauſe it directed a man by the neareſt 
way to the Felicity eternal, as bcen the Laws 
of the Old Teſtament, that been called Mo= 
xals, and the Laws of the Evangaliſto, the 
witch were ſhewed in much moze excellent 
manner then the Law of the Old Teſtament 
was : fo? that was ſhewed by the mediation of 
an Angel; but the Law of the Evangeliſts 
was ſhewed by the medtation of our Loꝛd Jcſu 
Chriſt, God and Main. And the Law of God 
is alway righteous and juſt, fo: it is made and 
given after the will of God. And therefoze all 
acts and deeds of man be called righteous and 
juſt, when they be done accozding to the Law 
of God, and be conkozmable to tt. Alſo ſome⸗ 
time a Law made by man is called the Law 
of Fod. AJ when a Law taketh his p:inct= 
pal g round upon the Law of God, and is 
made fo: the declaration oz conſervation of the 
Faith, 
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Faith, and to put away Hereſſes, as divers 
Laws Canon, and allo divers Laws made 
by the common people, ſometime doe; the 
which therefoze are rather to be called the L 8w 
of God, then the Law of Man. Pet neverthe= 
leſs all the Laws Canon be not the Laws of 
God: fo; many of them be made onely foz the 
political rule and conſervation of the people. 
whereupon john Geeſon in the Treatiſe of the 
Spiritual lito of the Soul, the ſecond Leſſon, 
and the third Co:ollary, ſaith thus; All the 
Canons of Biſhops no their Decrees be not 
the Law of God: fo many of them be made on= 
ly foz the political conſervation of the prople. 
And if any man will ſay, Be not all the 
goods of the Church Spiritual, foz they be= 
long unto the Spiritualty, and lead to the 
Spiritualty ? we anſwer, That in the whole 
political conſervation of the pceple there be 
ſome ſpecially de puted and dedicated to the ſer⸗ 
vice of God, the which moſt ſpecially (as by 
an excelilencte) are called Spiritual men, as 
Religious men are. And other, though they 
walk in the way ok God, yet nevertheleſs, be⸗ 
cauſe their Office is moſt ſpectally to be occu⸗ 
pied about fuch things as pertain to the Com = 
monwealth and to the good ozder of the people, 
they be therefoze called Secular men oz Lay-men, 
Nevertheleſs the goods of the firſt may no 
mo:e be called Spiritual then the Gods of the 
other, foz they be things mere tempozal, and 
keeping the body, as they do in the other. Ind 
by like reaſon, Laws made foz the politicall 
order of the Church be called many times 
Spiritual, oz the Laws of God; nevertheleſs 
- tt 
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it ig but unpꝛoper ip: and other be called Ci⸗ 
vil, oz: the Laws of Men. Ind in this point 
many be oft=times decetved, and alſo decetve 0= 
ther, the which judge the things to be fpiritusl, 
the which all men know be things tempoꝛal and 
rarnal. Theſe be the wozds of joho Gcrion m 
the place alledged befoze, Fatthermoze. beſite 
the Law of Reaſon and the Law of Man, ie 
was neceſſary to have the Law of God, foz four 
re aſons. 

The fir, bet auſe man is czdained to the end 
of the eternal Felicity, te which exceederh the 
P:0p0:tion and foculty of man's power. 
Tyerefo:e it was neceſſary that beſide the Law 
of Reaſon and the uw of Man, he ſhould be 
diieced to his end by a Law of God, 

Secondly, fozaſmuch as fo: the uncerta int 
of man's judgement, ſpecialip of things pe⸗ 
cultar and ſel dome falling, it happe ned oft= 
times to follow divers judgements ok divers 
men, and diver ties ok Laws ; therefo:e , to 
the intent that a man without any doubt may 
know what he ſhould doe, and what He ſhould 
not doe, tt wis neccfiaty that He ſhould be 
directed in all his Deeds by a Law Heavenly 
given by God, the which is ſo apparent, that 


no man may {werve from it, as is the Law of 


God. 

Thirdio, man may cncly make a Law of 
ſuch things as he map judge upon, and the 
judgement of man may not be cf inward things, 
but onely of outward things; and nevertheleſs 
it belongeth to perfection that a man be well 
oz dered in both, that ts ro ſay, as well inward 
as outward. Therefore it was neccſſary to 
have 
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hade the Law ok God, the which ſhould o2der 
a man as well of inward things as of outward 
things. 

The fourth is, becauſe, os Saint Auguſtine 
ſaith in the fir Book of Free Arbitremenr, the 
Law of man may not puniſh all offences: fo: 
if all offences ſhould be pumſhed, the Common= 
wealth ſhould be hurt, as is of Contracts : fox 
it cannot be abolde d, but that as long as Ton= 
traces be ſuffered, many offences ſhall follow 
thereby, and pet they be (uffered foz the Com⸗ 
mon wealth. Ard there koze that no ebil ſhould 
be unpuniſhed, it was neccſſarp to have the 
Low of God that ſhould {eave no evil unpu= 
niſhed, 


CHAP. IV. 
« Of the Law of Man. 


He Law of Man (the which ſametime {@ 
called the Law pobcive ) is derived by Rea⸗ 
fon, as a thing which is neceJarp, and pꝛo⸗ 
bebly following of the Law of Reaſon, and ok 
the Law of God. Ind that is called probabl-, in 
that it appeareth to many, and cfpeciallp to 
wile men, to be true, Ind thercfoze in every 
Law poſitive well made ts ſomewhat of the 
Law of Reaſon, and of the Law of Jod: 
and to diſcern the Law of God end the Law 
of Reaſon from the Law poſitive, is very hard, 
And though it be hard, pet it is much neceſſary 
in every mozal Doctrine, and in all Laws 
made foz the Commonwealth, And that the 
Law of man be juſt andrightwiſe, two _ 
r 
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be neceſſarp, that is to ſep, wiſedome and 
Authozity. wiſedome, that he may judge after 
Reaſon what is to be done fe: the Communal= 
ty, and what is expedtent fo: a praccable con⸗ 
ver ſſetion and neceſſary ſuſtentstion of them, 
Futhozitie, that he Have Zuthozttic to make 
Laws. Foz the Law is derived cf Lizarc, that 
is to (ap, to bind. But the Sentence of a wile 
ma? doth not binde the Communaltie, tf he 
Have no Rule over them Ilſo to every good 
Law be required theſe Pzopertics ; that.s to 
ſay, that it be honeſt, rightwiſe, poſſible in tt 
ſelf, and after the Cuſtome of the Counttep, 
convenient fo: the place end time, necefſary, 
P2oftabie,end al io man:feſt,that it be not cap=z 
tious by any dark (entences. ne mixt with any 
private wzalth, but atl made fo: the common 
wealth. Ind after Sxinc Bridget, tn the 4. Book, 
in the hundzed twenty nine Chapter, Every 
good Law is 02dained to the health of the 
Soul,and to the fulfilling of the Laws of God, 
and to induce the people to flie evil deſires, and 
to doe good wozks. Alſo the Cardinal of Cam- 
brey wziteth, whatſoever is righteous in the 
Law of Man, is r.ghteous in the Law of God, 
Fo: every Man's Law muſt be conſonant to 
the Law of God. And therefoze the Laws 
of Pꝛinces, the Commandments of Pꝛelates, 
the Statutes of Communalties,ne yet the Oꝛ⸗ 
dinance of the Church is not righteous noz ob= 
are, but it be conſonnant to the Law of 
od. 

And of ſuch a Law of Man that is conſo⸗ 
nant to the Law of God, it appeareth who 
hath right to Lands and Goods, and who y : 

Us 
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Foz whatſorver a man hath by ſuch Laws of 


Man, he hath righteouſly ; and whatſoever 
he hath againſt ſuch Laws, is untighteoufly 


ad, 
Foz Laws of Man not contrary to the Law 
of God, noz to the Law of Reaſon, muſt be ob= 


- ſerved in the Law of the Soul : and he that de= 


ſpileth them, deſpiſeth God, and reſiteth God. 


And furthermoze, as Gratian faith, becauſe e⸗ 


— 


vil men fear to offend foz fear of pain; there= 
toze it was neceſſary that divers patnsg ſhould 


be ozdained foz divers Dffences, as Phylictans 


oꝛdained divers remedies fo: ſeveral Diſeaſes. 
And ſuch pains be ozdained by the makers of 
Laws, after the neceſſity of the time, and after 
the diſpolition of the people. And though that 
Law that ozdained ſuch pains Hath thercby. a 
confozmity to the Law of God, ( fs2 the Law of 
God commandeth that the people hall take a= 
way evil from among themſelves; ) yet they be= 
long not ſo much to the Law of God, but that 
other pains(ſtanding the firſt Pꝛinciples) might 
be oꝛdained and appointed therefoze. That tis 
the Law that is called moſt pzoperly the Law 
pokative, and the Law of Man, 

And the Philoſopher ſaid in the third Book 
of His Ethicks, that the intent of a Maker of 2 Law 
is to make the people good; and to bring them to 
Vertue. And although J have ſomewhat in 
general ſhewed thee whereupon the Law of 
England is grounded, (foz of neceſſity it muſt 
de grounded of the ſaid Laws, that is to ſay, 
of the Law eternal, of the Law of Reaſon, and 
of the Law of God:) nevertheleſs J par the 
chew me moze ſpecially whereupon it 1s 4 
” c d, 
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ed, as thou thinkeſt, as thou befoze haſt pꝛomi⸗ 
ſe d to do. 

Itud. J will with geod will doe therein that 
lieih in me, fox thou haſt chewed me a right 
plain and straight way thereto. Thercfoze thou 
ſhatt under ſtand, that the Law of England 18 
grounded upon ſix pꝛincipal Gzounds. Firft, 
it is grounded on the Law of Reaſen. Second⸗ 


Ip, on the Law of God. Thirdly, on divers ges 
neral Cuſtomes of the Realm. Fourthty, on di- 


vers Principles that be called Miximes, Fifthly, 
on divers parriculsr Cuſtomes. Dixthly,on divers 
Statutes made in Parltaments by the King, and 
by the Common Counlrl of che Realm. Ok 
which Sounds J ſhall ſpeak by ozder as they 
= rehearſed befoze. And firſt of the Law oi Rea« 
on. 


C HA. v. 
Of rhe firſt Ground of the Law of England, 


He fr Sound of the Law of England is 

1 the Law of Res ſon, wherrof thou haſt treat= 

ed befote in the 2. Chap. the which is kept in 

this Realm, ag it is in all other Realms, and 

as of neceſſitꝑ it muſt nds be, (as thou haſt ſaid 
ve faze.) 

Doct. But J would know what ts called 
the Liw of Nature after the Laws of Eng- 
land. | 

Scud. It is not uſcd among them that be 
learned in the Laws of Eoglind, to reafon what 
thing is commanded oz p20htbited by ths Law 
of Nature, and what not, but all the _—_ 
ng 
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ing in that behalf is under this manner. 28 
when any thing is grounded apon the Law of 


Nature, ther ſay, that Reaſon will that ſuch a 
thing be done; and if it be pzohibited by che 
Law of Nature, they ſay it is againſt Reaſon, 


* oz that Keaſon will not ſuffer that to be done. 


Di&, Then J pꝛay tl'ee ſhew me what they 


4 that be learned in the Laws of the Realm hold 


to be commanded oz p2ohibited by the Law of 
Nature, under ſuch terms and after ſuch man= 
ner as is uſed among them that be learned in 
the ſaid Laws, 
Stud. There be put by thera that be learned in 
the Laws of England two degrees of the Law 
of Reaſon, that1s to ſay, the Law of Reaſon 
primary, and the Law of Reaſon iecundary, By 


Laws of Erglans Murder. (that is, the death of 
him that is innocent) Per jurie, Deceit, Bieak⸗ 
ing ok the Peace, and many other like. Ind by 
the lame Law alſo it is lawful fo: a man to 
defend himſelt againſt an unjuſt Power ſo he 
keep due Circumſtance. And allo,tf any Pꝛo⸗ 
1 miſe be made by man es to the body, it is by 
the Law ol Reaſon void tn the Laws of Eng- 
land. The other is called the Law of ſecundarie 
» Realon , the which is divided into two 
Branches, that is to ſay, into a Law of ſe⸗ 
cundary Reaſon general, and into a Law of ſe⸗ 
cundary Reaſon particular. The Law of a ſe= 
; Cundary Reaſon general is grounded and de= 
» rived of the general Law oz general Cuſtome 
of P2operty, whereby Goods moveable” and 
, Unmoyeable. be bought into a certain P20= 
3 pevty , ſo that every man may know his own. 
> thing 
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thing. And by this bzanch be pꝛohlbited in the 
Laws of England Diſſeiſing , Treſpaſs in 
Lands and Goods, Keſcuſs, Theft, unlaw= 
ful withholding of another man's Goods, and 
ſuch. other. Ind by the Came Raw it is a 
Sound in the Law of England, that Satiska⸗ 
dien muſt be made foz a Treſpaſs, and that 
Beditution muſt be trade of ſuch Goods as 
one man hath that belong to another man, the 
Debts muſt be paid, Covenants fuiftiled,and 
ſuch other. And becauſe difſeiſins, Treſpals 
in Lands and Goods, Theft, and other, had 
not den known, if the Law of P:opertie had 
not been oꝛ datned; therefoze all things that be 
derived by Reaſon out of the (aid Law of P2z0= 
pertie be called the Law of Reaſon ſecundary gene- 
ral, fo: the Law of Pzoperty is generally kept 
in all Countries. | 

The Law of Reaſon ſecundary particular is the 
Raw that is derived of divers Cuftoms general 
aud particular, and of divers Maximes and 
Statutes 02datned in this Realm. And it is 
called che Law of Reaſon ſecundaty particular, be= 
cauſe the Reaſon in that Caſe is derived of 
ſuch a Law that is onely holden fozLaw in this 
Realm, and in none other Realm. | | 

Do&, I pꝛay thee ſhew me ſome ſpecial Caſe 
of ſuch a Law of Reaſon ſecundary particular 
fo: an example. 


Stud. There is a Law in England, which is 


Law of. Cuſtome , that if a man take a Di= 
ftre(ſs lawfully, that he ſhall put it iu Pound 
overt, there to remain till he be ſatisfied of that 
he diftrained foz. And then thereupon may be 


asked this Queſtion, that (f the Beasts die in £ 
Pound 


eng 


* 
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Pound fox lack of meat, at whoſe perill die 
they? whether die they at the perill of him 
that diftraincd, oz of Him that oweth the 


Breaſts ? 


2 


DoR. It the Law be as thou ſayeſt, and that 
a man foz a juſt cauſe taketh a Diſtreſs, and 
putteth it in the Pound opert, and no Law 
compelleth him that diſtraineth to give them 


meat, then it ſeemeth of reaſon, that if the 


* Diſtreſs die in Pound fo: lack of meat, that it 


died at the peril of him that oweth the Beaſts, 


and not of him that diftrained ; foz in him that 


— 


diftrained there can be aſſigned no default, but 
in the other may be aſſigned a Default be= 
cauſe the Rent wes unpatd, 


Stud. Thou haſt given a true judgement, and 


who Hath taught ther to doe ſo, but Reaſon 
derived of the (aid general Cuſtome ? And the 
+ Law is ſo full of ſuch ſecondary reaſons deri⸗ 
ved out of the general Cuſtomes and Maximeg: 


of the Realm, that ſome men Have atfirmed 


that all the Law of the Realm is the Law of 
Reaſon, But that cannot be pzoved, as me 


: ſermeth, as J have partly ſhewed befoze, and 
moe fully will ſhew after. And it is not much 


uſed in the Laws of England, to reaſon what: 


Law is grounded upon the Law of the fir 


* 
vy 


4 


f 


© » 
/ , 
F 


* Reaſon primarir, oz on the Law of Reaſon ſg= 


cundary, foz. they be moſt commonly openly 
known of themſelves ; but foz the knowledge 
of the Law of Reaſon ſecundaty is greater dif= 
ficulty, and therefoze therein dependeth much 
the manner and fozm of Irguments in the 
Laws of England. * oF 

And it is to be noted, that all thc deriving 
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of Reaſon in the Law of England pzoccedeth of 
the fir>P2inciples of the Law, oz of ſomething 
that is derrved of them: and therefoze no man 
may right wilely judge, ne groundly reaſon in 
the Laws of Englanc, ik he be ignozant in the 
firſt P2tnctples. Al ſo all Birds, Fowls, wild 
Beaſts of Fozreſt and warren, and ſuch other, 
be excepted by the Laws of England out of the 
ſatd general Law and Cuftome of P:operty, 
Foz by the Las of the Realm no Pꝛoperty 
may be of them in any perſon, unleſs they be 
tame, Meverthetels the Eggs of Hauks, He= 
rong, oꝛ ſuch other ag butid in the Gꝛound of 
any perſon, be adjudged by the (atd Laws ta 
belong to him that oweth the Gzonnd. 


| | CHAP, VI. 
Of the ſecond Ground of the Law of England, 


h E ſecond Sꝛound of the Law of Eng= 
land ts the Law of God : and thezekoze foz 


puntſhment of them that offend againſt the 


Law ot God, it is enquired in many Courts in 
this Realm, it any hold any O pinton ſecretly 
oꝛ in any other manner againſt the true Catho⸗ 
lick Fuith; and alſo tf any general Cuſtome 


were dtrecty againſt the Law of God, oz if _ 


any Statute were made directly againft it: 
as if it were oꝛdained that noal ms fhould be gt- 
ven fo: no neceſſity, the Cuſtome and Statute 
were void. Nevertheleſs the Statute made 
in the 33. year of King Edward 3. where by tt 


is oꝛdained that na man under patn of Impꝛzi⸗ 


fonmont chall give any Alms to any valiant 


Weggers that may well labour, that they 2 * 
0 
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fo be compelled to labour foz their libing, is a 
good Statute, foz it oblerveth the intent of the 
Law of God. And alſo by authozity of this 
Law there is a G:ound in the Laws of Eng= 
land, that he that is Accuricd ſhall maintain no 
Action in the King's Court, except tr be in ve⸗ 
ry few caſeg; ſo that the ſame Excommunica⸗ 
tion be certified befoze the King's Jugices in 
ſuch manner as the Law of che Realm hath 
appointed. And by the authority «iſs o7 this 


* G:0und the Law of Ergl:-rd admitteth the 


Spt:ttual Jurtsdiction of Di mes and Oferings, 


e of all other things that of right belong unto 


tt; and recetveth alſo all Laws of the Church 
duely made, and that exceed not the power of 


them that made them. Inſomuch that in many 


caſes it behoveth the Ring's Juſtices to judge 


a after the Laws of the Church, 


Doct. How may that be, that the Rings Ju= 
ices ſhould judge in the King's Courts after 


the Law of the Church ? foz it icemerch that the 


Church ſhould rather give judgment in ſuch 
things ag tt may make Laws of, then the 


| King's Juſtices. 


Stud. That may be done in many caſes , 
whereof J ſhall foz an example put this caſe : 
Jfawrit of Right of Ward be bzought of the bo⸗ 


dy, tc. and the Tenant confeſſing the Tenure, 
and the Nonage of the Inkant, ſaith, that the 


Infant was married in his Anceſtour dates, 


f ec. whereupon 12 men be (won, which give 


this Uerdic, that the Inkant was married in 
the like of his Anceſtouts, and that the woman 
in the Life of his Anceſtour ſued a Divozce, 


» whereupon Sentence wos given that they 


B 3 ſhould 
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Gould be divozced, and that the Heir appealed, 
which hangeth yet undiſcuſſed, pzaying the aid 
of the Juſtice to know whether the Inkant in 
this caſe ſhall be laid married oz no: in this 
caſe, if the Law of the Church be that the ſaid 
Sentence of Divoꝛce ſtandeth in his ſtrength 
and virtue until it be adnulled upon the ſaid 
Appeal, that the Jnfant at the death of his 
Anceftour was unmarried, becauſe the firſt 
arriage was adnulled by that Divorce, and 
ik the Law of the Thurch be, that the Sen= 
tence of the Divozce ſtandeth not in eſteſt till 
it be affirmed npon the ſaid Appeal; then is 
the Intant pet married, ſo that the value of his 
Marriage cannot belong unto the Lozd: and 
therefo:e in this caſe Judgement condttional 
Chait be given, ac. And in like wiſe the King's 
Juſtices in many other caſes ſhall judge after 
the Law of the Church, like ag the Spiritual 
Judges muſt in many caſes fozm their Judge= 
ment after the King's Laws. | 
Doct. How may that be, that the Spiritual 
udges ſhould judge after the King's Laws? 
pꝛay the ſhew me ſome certain Cale thereof. 
Stud, Though it be ſomewhat a digreſſton 
from our firſt purpoſe, yet J will not withlay 
thy defire, but will with good will put the a 
Caſe oz two thereof, that thou mapeſt the bet⸗ 
ter percetve what J mean. It A and B have 
Goods joyntly, and A by his laſt will bes 
queath His poztion therein to C, and maketh 
the (aid B his Executoz, and dieth, and C agk- 
eth the Execution of this will in the Sptritu= 
al Court: in this caſe the Judges there be 
bound to judge thatwolll to be void, becauſe 8 — 
* 0 
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a vold by the Laws of this Realm, And 1ike= 


” wiſe it a man de outlawed, and after by his 


> will bequeath certain Goods to John at Stile, 


and make his Executozs, and die, the King 
ſeiſeth his Goods, and after giveth them again 
to the E xecutozs, aud after J. at Stile ſueth a 
Citation out of the Spiritual Court again 
the Executo:s, to have Execution of the will: 
iu this caſe the Judges of the Spiritual Court 
; muſt judge the will to be void, as the Law of 
the Realm is that it is; and yet there is no 
+ ſuch Law of Fo:feiture. of Goods by Outlaty= 
| re in the Spiritual Law. 


CH Ap. VII. 
Of che third Ground of the Law of England, 


'T E third Gzound of the Law of England 
ſtandeth upon divers general Cuſtomes of 
Fr time uſed thzough all the Realm, which 
zhave ben accepted and appꝛoved by our $0= 
vereign Lozd the King and his P2ogenitozs , 
and all his Hubjecs. And becauſe the ſatd 


Cuttomes be neither againſt the Law of God 
non the Law of Reaſon, and have ben alway 


| taken to be good and neceſſary fox the com= 
mon wealth of all the Realm; therefoze they 
have obtained the ctrength of the Law, inſo⸗ 
much that he that doth again them doth a= 
© gain Juſtice : and thoſe be the Cuſtoms that 
+ P2operly be called the Common Law, And it 
Chall alway be determined by the Juſtices whe= 
ther there be any ſuch general Cuſtome oz not, 
and not by 12 men. And of thele general 
15 4 Customs, 
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Tuſtoms, end of certain Pꝛinciples that be 
called )aximes, which al ſo take effect by the old 
Cuſtome of the Realm, (as ſhall appear in the 
Chapter next followtng ) dependeth moft part 
of the Law of this Realm, And therefoze our 
Sovereign Loꝛd the King at his Coꝛonation, 
among other things caketh a ſotemn Oath, 
that he ſhall cauit all the Cuftoms of his 
Kealm faithfully to be obſerved, 
. DoR. I p2ay the ſhew me ſome of theſe ge⸗ 
neral Cuſtomes 
Stud. J will with good will: and fir J ſhall 
che w the how the Cuſtome of the Realm ts the 
very ground of divers Courts inthe Realm, 
that is to ſay, of the Chancery, of the K. Bench, 
of the Con:mon-pleas, and the Exchequer , the 
which be Courts of Beco:zd. becauſe none 
may ſit as Judges tn theſe Courts but by the 
King's Letters patents And theſe Courts 
have divers Juthozittes whereof it is not to 
treat at this time. Other Courts there be 
alſo onely grounded by the Cuftome of the 
Realm, that be ok much leſs Þutho:ity than 
the Courts befoze rehearſed, As tn everp 
Shire within the Realm there is a Court 
that ts called the Countic, and another that 
is called the Sheriff's Torne ; and in every Ma- 
no: ts a Court that is called a Court Baron, and 
to every Fair and Market is incident a Court 
that is called a Court of Pipowders. Ind though 
ain ſome Statutes is made mention ſometime 
*of the ſatd Coutts; yet nevertheleſs of the 
firſt Jnſtitution of the ſatd Courts, and that 
ſuch Courts ſhould be, there is no Statute no: 
Law wzitten in the Kaws sf England, Ind fo 
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all the ground & beginning of the ſald Courts 
depend upon the Cuſtome of the Realm; the 
which Cultome is of lo high authozitp, that the 
ſaid Courts ne their Þuthozttics may not be 
altered, ne their amcs changed, without 
Parltament. 

Aliſo by the old Tuſtome of the Realm no 
man ſhall be taken, impꝛiſoned, diſteiſe d, noz o⸗ 
therwiſe deſtroped, but he be put to anſwer by 
the Lawof the Land: and this Cuſtome is 
confirmed by the Stat. of Magna charra, cav. 26. 

Allo by the old Cuſtome of the Realm all 
men great and {mall ſhall doe and receive Ju⸗ 
ſtice in the King's Courts : and this Cuſtome 
is confirmed by the Statute of Mirth. cap. 1. 

Allo by the old Cuſtome of the Realm the 
eldeſt Son is onely Heir to his Inceſtoz; and 
if there be no Sons, but Daughters, then all 
the Daughters ſhall be Hetrs. And ſo it is of 
Siſters and other Kinſwomen. And if there 
be neither Hon, Daughter, Bzother, noz St= 
fter ; then ſhall the Inheritance deſcend to the 
next Kinſman oz Kinſwoman of the whole 
blood to him that had the Inheritance, of how 
many degrees ſoever they be from him. Ind ik 
there be no Heir general noz ſpectal, then the 
Land ſhall eſcheat to the Lozd of whom the 
L and ts holden, 

Alſo by the old Cuffome of the Realm 
Lands ſhall never aſcend oz deſcend from the 
Son to the Father 0z Mother,noz to any other 
Anceſtoz on the right line, but it ſhall rather 
eſcheat to the Loꝛd of the Fee. 

Alſo tf any Alten have a Son that is an Þ= 
lien, and after is made Demzen, and hath an 


other 
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other Son, and after purchaſeth Lands, and 
dieth ; the youngeſt Son ſhall inherit as Hetr, 
and not the eldeſt. 

Alſo if there be three Bzeth:en, and the mid⸗ 
delt Bꝛother purchaſe Lands, and dieth with⸗ 
out Heir of his Body ; the eldeſt Bꝛother ſhall 
inherit ag Heir to him, and not the younger 
Bother, | | 
And if Land in Fee-fimple deſcend to a man 
by the part of his Father, and he dieth with⸗ 
out Meir of his body; then the Inheritance 
Gall deſcend to the next Heir of the part of hig 
Father. Ind if there be no ſuch Hetr of the 
part of His Father, then ik the Father pur⸗ 
chaſeth the Lands, tt ſhall go to the next Heir 
of the Father's Mother, and not to the next 
Heir of the Son's Mother, but it ſhall rather 
eſcheat to the L0zd of the Fee, But if a man 
purchaſe Lands to him and to his heirg, and 
die without Heir of his body, es is ſaid befoze; 
then the Land ſhall deſcend to the next Heir 
of the part of his Father, ik there be any, and 
ef not, then to the next Heir of the part of his 
Mother. 

Aldo if the Son purchaſeth Lands in fe, 
and dieth without Heir of his bodte ; the Land 
hall deſcend to his Uncle, and ſhall not aſcend 
to His Father: But if the Father have a Son, 
though it be many years after the death of the 
elder Bzother, yet that Son ſhall put out his 
Uncle, and ſhall enjoy the Land as Heir to the 
rider B:other fo; ever. 

Alſo by the Cuſtome of the Realm the Child 
that is bozn befoze Eſpouſals is Baſtard, and 


all not Inherit. 
0 Ing Alſe 
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Jlſo the Cuſtome of the Realm (8, that no 
wanner of goods noz Chattels, rral noz per= 
ſonal, ſhall ever go to the Heir, but to the Ex= 
ecuto:s, oz to the Ozdinary , 02 Admintſtra⸗ 


tos. 


Jiſo the Busband ſhall have all the Chat= 
tels perſonals that his wife Had at the time of 
the Eſpouſals 02 aftet, and alſo Chattelg real, 
it he overlive hig wife: But if he Cell oz gtve 
away the Chattels reals and die, by that Sale 
02: Gift the Intereſt of the wife is determined, 


oz els they ſhall remain to the wife, ik (hr 
© overlive her Hug band Alſo the Hugband ſhall 


Have all the Inheritance of his wife, whereof 
he was ſeiſeb in ded in the right of his wife 
during the Eſpouſuls in kœ, oz tn fee=tatl gene= 
ral, foz term of life, if he have any Childe by 
her, to hold ag Tenant by the curteſle of Eng- 
Ind; and the Wife ſhall have the third part gf 
the Jnheritance of her Hus band, whereof he 
was ſeiſed in deed 02 in law after the Eſpon= 
ſals, ac. But in that caſe the wife at the death 
of her Hus band muſt be of the age of nt ne pears 
oz above, oz elſe ſhe ſhall have no Dowry, 
Dect. what tf the Hus band at his death be 
within the age of nine years ? 
Stud. I ſuppoſe ſhe ſhall yet have HerDowrr. 
Alſo the old Law and Cuſtome of the Keolm 
is, that after the death of every Tenant that 
holdeth his Land by Knight's ſervice, the 
L 02d ſhall have the Ward andMarrtage of the 
Heir, ti{l the Heir come to the age of 21 pears; 
E if the Heir in that caſe be of full age at the 


death of his Anceſtoꝛ, then he ſhall pay to his 


Lozd his Relief, which at the Common Law 
| wag 
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was not certain, but by the Stat, of Mag. cha, 
it is put in certain; that is to (ay, foz every 
whole Knight's fo to pay C.s. and foz « whole 
Baronie to pay C. marks fo: Relitef, and fo: a 
whole Earidom to pay C. l. and after that rate. 
And if the Heir of ſuch a Tenant be a wo= 
man, and ſhe at the death of her Inceſtoz be 
within the age of 14 years, then by the Com-= 
mon Law ſhe ſhould have been in ward onely 
till 14 years, but by the Stat. of W. 1. in 
ſuch caſe ſhe ſhall be in ward till 16 years. 
And ik at the death of her Inceſtoz ſhe be of 
the age of 14. years oz above, ſhe ſhall be out of 
Ward, though the Land be hol den of the King, 
8 ſhe (hail pay Reltef as an Heir-male 
all. 

Alſo of Lands holden in Socage, if the In⸗ 
reſto: die, his Heir being within the age of 14. 
vpe ars, the next friend of the Heir, to whom the 
Jnheritance may not deſcend, ſhall Have the 
Ward of his Body and Lands till he ſhall come 
to the age of 14. years, and then he may enter. 
And when the Heir cometh to the age of 21 
ve ars, then the Gardian ſhall yield him an Ac⸗ 
comp: fo: the Hzofits thereof by him recei⸗ 
ved. 

Alſo ſuch an Heir in Socage fd: his Belief 
Call double His Rent to the Loꝛd the year fol⸗ 
lowing the death of his Anceſtor : As if His 
Anceſtoz held by 12 d. Rent, the Hetr in the 
pear following ſhall pay the 12 d. foz his Rent, 
and other 12 d. fo: his Reltef ; and the Reltef 
he muſt pay, though he be within age at che 
death of Hig anceſtoz. 

giſo there is an old Law and W 
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g. cha, this Realm, that a Fre-hold by way of 
every 
whole 
d fo: a 
t rate, 
2 Wo= 
to2 be 
TC om= 
onely 
1. in 
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Fe= 
offment , Gifc 02 Leale , pufſerh not without 
Alverte of ſcifin be made upon the Land accoz⸗ 
ding, though a Dxdof Feoffment be thereof 
made and deltvered: But by way of Surren= 

der, Partition, and Eſchange,a Fre-hold map 
pals without Liverie, 

Alſo if a man make a will of Land where= 

ok he his ſeiled in his Demeſne as of Fe, that 

= will 19 void: but if it had ood in Feoffees 

hands, tt had ben good. and alſo in London 

ſuch a will is good by the Cuſtome of the Ci⸗ 

ty, if it be enrolled, ; 

Allo a Levſe foz term of years is but a 

Chattel by the Law, and therefo:e it may paſs 
without any Liverte of ſeiſin: but otherwiſe 
it is of a State foz term of lite, fox that it is 

a Fre hold in the Law, and therefoze Liverie 

muſt be made , oz elſe the Fre hold paſſeth 


Alſo by the old Cuſtome ok the Realm a 
man may diſtrain foz Rent-ſervice of com= 
mon right; and alſo foꝛ a Rent reſerved upon 
a Gift tn tail, a Leaſe fo: term of like, of 
years, and at will: and in ſuch caſe the Lozd 
may diftrain the Beals of Tenants as ſoon as 

they come upon the Sound; but the Beafts of 
Strangers that come in but by manner of an 
Eſcape he may not diſtrain, till they have been 
levant and couchont upon the ground. Bur 
fo: Debt upon an Obligation, noꝛ upon a Con= 
tract, no2 fo: Account, ne yet fo: Irrerages of 
Account, noz foz no manuer of Treſpals, Res 
parationg , noz ſuch other, no man mar di= 


Ind 
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And by the old Cuſtom of the Realm all 
furs that ſhall be joyned between party and 
party in any Court of Recozd within the 
Kealm, except a few whereof it needeth not 
to treat at- this time, muſt be tryed by 12 free 
and lawful men of the Uiſne, that be not of 
affinity to none of the parties: and in other 
Courts that de not of Recozd, as in the Coun= 
ty, Conrt=-baron, Hundzed, and luch other like, 
they ſhall be txped by the Dath of the parties, 
and not otherwiſe, unieſs the parties aſſent 
that it ſhall be tryed by the Womage. And it 
is to be Noted,. that Lozds, Barons and all 

ters of the Realm be excepted out of ſuch 

ryalls, tf they will; but if they will wilful- 
ir be ſwo:n therein, ſome ſay it is no errour : 
and they may, if they will, have a wozit out of 
the Chancery directed to the Sheri, comman⸗ 
ding him that he ſhall not (mpannel them upon 
no Euqueſt. | 

And ok this that is ſatd befoze it appeareth, 

that the Cuſtomes afoꝛe ſaid, oz other like un⸗ 
to them, whereof be very many in the Laws of 
England, cannot be pꝛoved to have the ſtrength 
of Law onely by Reaſon, Foz how mar it be 
$20ved by Reaſon that the Eldeſt Son ſhall 
gnely Jnherit his Father, and the younger to 
| 4 no part ; oz that the Hus band ſhall have 

he whole Land fo: term of his lite as Tenant 
dy the curteſſe, in ſuch manner as befoze ap⸗ 

areth, and that the wike (hail have onely the 
the par in the name of the Dower; and that 
the-Hugband ſhall have all the Goods of his 
wike as his own, and that if he die living the 
wike, that his Executoꝛs ſhall have the Goods, 
and 
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and not the wife? Ali theſe and ſuch other 
cannot be p2oved only by Reaſon, that it 
would be ſo, and no otherwiſe, although they 
be reaſonable;and that, with the Caſtom theve= 
in uſed, ſufficeth in the Law, and a Statute 
made againſt ſuch general Cuſtoms ought to be 
obſerved, becauſe they be not meerly the Law 
of Reaſon, 

Alſo the Law of P:operty is not the Law of 
Reaſon, but the Law of Cuſtome, howbeit that 
it is kept, and is alſo moſt neceſſary to be kept, 
in all Realms, and among all People; and ſo 
it may be numbꝛed among the general Cuſtoms 
of the Realm, And it is to underſtand that 
there is no Statute that treateth of the be= 
ginning of the ſatd Cuſtoms, ne why they ſhould 
be holden foz Law; and therefoze after them 
that be learned in the Laws of the Realm the 
old Cuſtome of the Realm is the onely and ſuf= 
ficient authoꝛity to them in that behalf, And 
I p2ay thee ſhew me what Doctoꝛs hold there= 
in that is to ſay, whether a Tuftome onely be a 
ſufficient autho:ity of any Law, 

Doct. Doctoꝛs hold that a Law grounded up= 
on a Cuſtome is the moſt ſureſt Law: but this 
thou muſt always underſtand therewith, that 
ſuch a Euftome is neither contrary to the Law 
of Reaſon, noz the Law of GOD. Ind now 
] p2ay thee ew me ſomewhat of the Ms ximes 
of the Laws of England, whereof thou haſt 
made mention bekoze in the 4. Chapter, 

Stud. J will with good will, 
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CHAP. VII. 
Of che fourth Grourd of the Law of Englz:d, 


D E fourth Gꝛound of the Law of England 
ſtandeth in divers Pztnctples tbat be cal= 
led in the Law Mxximcs, the which have ben 
always taken fo: Law in this Realm, ſo that 
it is not lawful foz any that is learned to deny 
them: foz every one of thole Maximes is 
ſuffictent authozity to himlelf, Ind whichis 
a Maxime, and which not, ſhall alway: be de- 
termined by the Judges, and not by 12 men, 
And it needeth not to aſſign any reaſon why 
they were fiſt recctved fo: Maximes foꝛ it ſut᷑⸗ 
ficeth that they be not again the Law of 
Reaſon, noz the Law of God, and that they 
he ve alway been taken foz a Law. And ſuch 
Maximes be not onely holden foz Law, but 
aiſo other Caſes like unto them, and all 
things that neccarily follow upon the ſame 
are to be reduced to the like Law; and there= 
foze molt commonly there be aſſigned ſome 
reaſons oz conſiderations why ſuch Maximes 
be reaſonable, to the intent that other Caſes 
like may the moze conventently be applycd to 
them. Ind they be of the ſame ſtrength and 
effect in the Law as Statutes be. And though 
the general Cuſtoms of the Realm be the 
rength and warrant of the ſaftd Maximes, ag 
they be of the general Cuſtoms of the Realm: 
ret becaule the ſaid general Cuſtems be in a 
manner known th:ough the Realm, as well 
to them that be unlearned as learned, and may 


lightly 
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iightly be had and known, and that. with littic 
fudir, and the Maximes be only known in the 
King's Courts, oꝛ among them that take great 
-*, Rudy in the Law of the Realm, and among few 
bother perſons; therefoze they be ſet in this 
- tting ko: ſeveral Gzounds, and he that li⸗ 
ay ſo accompt them, oz, it he will, he 
may take them foz no Gꝛound, aftet his plea= 
Of which Waximes A thakl — 
— thee part. 
Fllrſt, there is a Maxime, that Eſcuage 
3 220 maketh Anight's ſervice. 
"be there in another Maxime, that Eſcus 
age certain uiaketh Socage; 

Alte, that He that holdeth by Caltfe-gard 
deth by Knights ſervice, but He Holbeth not 
y Eſcuage : Ind that he that Holdeth by 
17 & ts the gard of a Caſtle Holdeth by $6= 


ca 
Zico there (s 8 Waxime, that a Dilcent ta⸗ 
N Jay an Entrie. 
I * that no. Pzeltrtption in Lands mas 
” keth'a Right, 
Fllo, that a HPitlcription of Vent and 


. 
* 
\ * 
4 , 


| Pzokts appzender dur of Land maketh &« 


2 that the limitation of 4 Pzefcription 
| tdlly taken (s krom the time that ns 
man inde runneth to the contrary: 

Tido that Ifſigns may be wade upon Lands 
N given in fee, foz term of life, oz fo: term of 
5 | pears, though vo mention be made of Adtgna: 
in « a d the ſame Law is of a Rent that is granted; 
ve ll benen it is of a war rante and of a Cos 


htl ; 6 Alſe 
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Alſo that a Condition to avoid a ret hold 


Wan e without Derd; but to ayotd 
7 ett ur Tyattel it map de pleaded without 
_—.* | | 
"Fi that a Releaſe oz Confirmation made 
by him that at the time of the Releaſes; Con= 
fitmutton made had no right is void in the 
Laty, though a right come to him after; except 
it ue with warranty, and then it hall bat him 
ty all' right that he ſhall have after the War⸗ 

rantte. made. | „ 
Alo that a right oz title ot acion that one le 
de pendeth in action cannot be given noꝛz Ren 
ted to none other dut onelz ta the Tenant ot the 
ground, oz. to him that hath the Reverſtou oz 
Nrmatnyer of the fame. "I, 
"Bio that in an atfton. of Debt upon à Con⸗ 
trac the Defendant mar wage his Raw: but 
other wiſe it is upon a Leaſt of Lands foz term 
of pęears, o at will, _. 18 
Allo it that any Exigent in cafe ot 2 
be awarded again a maß, he Hath rhe 
foxthwfth kozfeited his Gdods to the King,” 
Aldo it che Son be attajnted in the life of the 
Father, and. after he purehaſeth his Chatter 
of Parvott of the King, and*after*the Fiither 
dieth: an this caſe the Land ſhall eſchent to 
thy LToꝛd of the Fir, iaſofiitich' that though be 
hive a younger 2B2:0ther; vet the Land At nor 
deſcend ta him; foz bp the Artainder ar the 
elder Biother the Blood {SF tozrupt, and 'the 
Father in Law, died withour Deir. 
Alto if.an Abpot o Piidz alten the Lande 
of hig Youle, and dieth; ih this caſe, though 
his Sucteſſoz Hive rigyt to the Landy, ret he 


mag 


* 


CHAPTER VIII 33 


may not enter, but he muſt take his act ion that 
18 ap ointed him by. Law, 

Allo there is a Waxime in the Law,that it a 
Uillain purchaſe Lands, and the Loꝛd enter, 
he ſhall enjoy the Land as his own :; but if the 
Uillain alien befoze the Lozd enter, the Blie= 
nation is good. Ind the ſame. Law is of 
Goods, 

Alſo if a man deal Goods to the value of 
twelve pence 62 abobe, it is Felony, and he ſhall 
die foz it. And itt it be under the value of xij 
pence, then it is but Petite larceny, and he ſhall 
not die fo7 it, but ſhall be otherwiſe- puniched 
after the diſcretion of the Judges, except it be 
taken from the perſon : foz it a man take any 
thing, how little ſocver it be, from a man g 

erſon felontoufly; it is called Robbery, and he 
tall divx foz it. 

Alſo he that is arraſgned upon an Andite⸗ 
ment of Felony ſhall be admitted in favour of 
like to _chailence xxxbj Jurozs peremptozily ; 
but if he challenge any above that num ber, the 
Law taketh htm as one that hath refuſed the 
Law, becauſe he hath refuſed ther whole En⸗ 

queſts ,, and therefoze he jſhali die: but with 
— he may challenge as many 28 he hath 
cauſe: at challenge to. Ind farther it ia ta be 
under ſt od, that ſuch perxmptoꝛy challenge ſhaft 
nat be admitted in Appeal, becauſe it is at the 
Suit of the partie. 

Alſo the Lund of every man is in the Law 
encloſed from other, though it lie in the open 


feld: and there koze ik a man do treſpaſs there= 


in, the wit ali be, Quare clauſum ſreꝑit. 
Aim the Rents, men ot 5 of 
ur⸗ 


34 DIALOGUE I. 


Curbarie, Reverſlons, Remainders, noz ſuch 
other things which lie not in manual occupa- 
tton, mayp not be given noz granted to none o⸗ 
eher without wziting. 


A iſo that he that rec overeth Debt oꝛz Dama-= . 


ges in the King's Courts by ſuch an action 
wherein a Capias lay in the Pzoceſs, map with⸗ 
in apear after the Recovery Have a Capias ad 
latisficiendum, to take the Body of the Defen⸗ 
dant; and to commit him to pꝛiſon tiil He Have 
paid the Debt and Damages: but if there tay 
no Ca pias in the fir action, then the Plaintiff 
ſhall have no Capiar xd fatysfaciendum, but muſt 
take a Fieri facias 02 an Elegit within the year,oz 
a Seite facias after the ptar, oz within the prar, 
if he wilt. 

Aiſo tt a Releaſe oz Confirmation be made 
to him that at the time of the Releaſe made 
Had nothing in the Land, ec. the Releaſe oz 
Confirmation is void, except in certain caſes, 
ag to vouch, and certain other which need not 
here to be remembz3ed, 

Biſo there is a Maxime in the Law of Eng= 
land, that the King-may difſeiſe no man, noz 
that no man may diſſeiſe the King, ne pull any 
Beverſton oz Remainder out of him. 
 Bifo the King's Excellency is ſo high in the 
L aw, that-no Free=Hold map be given to the 
Ktng, ne be derived from him, but by matter 
of Becozd. 

Alle there was ſometime a Maxime and a 
Law of England, that no man ſhould Have a 
wꝛit of right but by ſpecial ſuit to the King, 
and foz a Fine to be made in the Chancery foz 
tt, But cheſe Maximes be * the 

tat. 


=». 
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Stat. of Magna ch-rts, cap, 16. where it is ſatd 
thus, Nulli negabimus, nulli vendemus re&Rum vel 
juſtitiam. And by the wozds Nulli negab mus, a 
man ſhall have a Wit of right of courſe in the 
Chancery without ſuing to the King fot it: and 
by the wozds Nulli vendemus, he ſhall have it 
without Fine. And ſo many times the old 
Maximes of the Law be changed by Sta= 
tutes. Alſo though tt be reaſonable that foz the 
manifold diverſicies of ations that be in the 
Laws of England, there ſhould be diverſitics of 
Pꝛoceſs, as in the real actions after one man⸗ 
ner, and in perſoual acttons after another man⸗ 
ner: yet it cannot be pꝛoved meeriy by Reaſon 
that the ſame Pꝛoceſs ought to be had, E none 


bother; foz by Statute it might be altered. Ind 
ſo the ground ok the ſaid Pꝛoceſs is to be re- 


ferred onely to the Maximes and Cuſtoms of 
the Realm. 
And J have ſhrwed thee theſe Maximes be⸗ 


+ foze- rehrarſed, not ts the intent to ſhew thee 


ſpectally what is the cauſe of the Law in them 


koꝛ that would ask a great reſpite : but Shave 


chewed them onely to the intent that thou 


mapeſt perceive that the ſCatd Maximes and 


other like may be convenicntly ſet fo one of the 
G2ounds of the Laws af Eagland. Mozeover 
there be divers caſes whereof F am in doubt 


whether they be onely Marimeg of the Lats. 


oi that they be grounded upon the TLiaw of 


» Reaſon; wherein J pzay thee let me Hrar thine 


opinion, | 

Doct. I pꝛay thee ſhew thoſe caſcs that the 
meaneſt; and J ſhall make ther anſwer thers= 
in as J ſhall ſee cauſe, 
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Hiveakeer follow divers Caſes wherein the Student 
doubteth whethet they be onely Maximes of | 
the Law, or that they be groun- 
ded upon the Law of 
Reaſon. 


Þ E Law of England is, that tf a man com⸗ 

mand another to doe a Treſpaſs, and he 
doth it, that the Commander is a Treſpaſſer. 
And J em in doube whether that it be onely 
. dy a Maxime of the Law, oz that it be by the 
Law of Reaſon, 

Aliſo, J am in doubt upon what Law it is 
grounded, that the Acceſſozy ſhall not be put to 
anſwer befo:ze the P2tncipal, ac. 

Alſo the Law is, that if an Abbot buy a thing 
that cometh to the uſe of the Bouſe, and dieth, 
that his Succefſoz ſhall be charged. And 'Þ am 
ſomewhat in doubt upon what ground that Law 
dependeth. 

Alſo, that he that hath poſſcCion of Land, 

though it be by Difſerfin, hath right againſt all 
men but againſt him that hath right. 

Alto, that if an Action real be ſued againſt a- 
ny man that hath nothing in the thing deman⸗ 
ded; the W2it ſhall abate at the Common Law. 
Alſo, that by the Alienation of the Tenant 
hanging the wozit, oz his entry into Religion, 
02 if he be made a Knight, oz if ſhe be a Woman 
and take an Hugband hanging the wit, that 
the Wit ſhall not abate. 

b. Alſo, if Land, and Rent that is going out — 4 
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the ſame Land, come into one man g hand of 
like Eftate, and like ſurety of Title, che Rent 
is extin&. 

4 if Land deſcend to him that hath tight 
to the ſame Land befoze, He ſhall be remitted 
to His better Title, if he will. 

Kilo, it two Titles be concur rent together, 
that the eldeſt Title ſhall be piekerted. 

giſo, that every man is boundto make Re- 
compence foz ſuch hurt as his Beaſts ſhai{ doe 


in the Cozn oꝛ G2als of his neighbour, though 


he Know not that they were there 

Alſo, if the Demandant oz Plaintiff, han⸗ 
ging his writ, will enter into the thing de⸗ 
manded, his writ ſhall abate. And it is ma⸗ 
Ny times very hard and of great difficulay , to 
know what Caſes of the Law of England be 
grounded npon the Law of Reaſon, and what 
upon Cuſtome of the Realm; and though it 
be hard to diſculs it, it is very neceſſary to be 
known, for the Knowledge of the perfect Rea= 
fon of the Raw. And if an» mau think that 
theſe Caſes befoze reherſed be grounded upon 
the Law of Reaſon , then he may refer them 
to the frſt Gzound of the Law of England, 
which is the Law of Reaſon, whereof is made 
mention inthe fifth Chapter, And tf any 
man think that they be grounded upon the 
Law of Cuſtome, then he may refer them to 
the Maximes of the Law, which be aſſigned 
foz the fourth Sound of the Law of Eneland, 
whereof mention ts made in the eight Chap⸗ 
ter, as befoze appeareth 

Dot. But J p2ay thee ſhew te by what Tu⸗ 
thozite it is proved in the Laws of Englund, 
C 4 that 
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that thy Caſes which thou haft put befoze in 
the eighth Chapter, and ſuch other which thou 
calle# Warimes, ought not cs be denied, but 
oughe to be taken as Yaxtmes. Foz fith they 
tanubt be p:oved by Reaſon, ag thou agreeft thy 
ſeit᷑ they cannot, they may as lightly be dented 
ag affirmed, unleſs there be ſome Cſiuffictent 
authozity to appꝛove them. : 

Stud. Wany of the Cuffomes and Max⸗ 
(mes of the Laws of Enzland be known by 
the Ale and the Culſtome of the Realm ſo ap⸗ 
parentiy , that it needeth not to have any Law 
witten thereof, Foz what needeth it to have 
any Law wttten that the eldeſt Don ſhall in⸗ 
herit his Father, oz that all the Daughters 
ſhall inhertt together as one Heir, ik there be 
no Son; oz that the Husband ſhall have the 
Goods and Chatteltz of his wife that ſhe hath 
at the time of the Eſpouſals, oz after ; oz that 
a Baftard ſhall not inherit as Heir; oz the 
Executoꝛs ſhall have the diſgolltion of all the 
Goods of their Teſtatoz ; and if there be no 
Execrito:s,that the O:dinary ſh all have it.and 
the Heir ſhail not meddle with the Goods of 
his Anceſtoz, but if any particular'Tugoms 
yep yew oo wee 3 
Che other Maximes and Cuſtoms of the 
Law, that be not ſo openly known among the 
people, may be known partly by the Law of 
Reaſon, and partly by the Book of the 
Laws of England called Years and Terms, and 
partly by divers Recozds remaining in the 
King's Courts, and in the Treaſurie , and 
ſpectallp by a Book called che Regiſter, and al ſb 
be divers Starutes wherein many of the ſaid 


C uftews 
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Cuſtoms and Maximes be oft recited, as to a 
diligent Searcher will evidently appear. 


CHAP. K. 
Of the fifth Ground of the Law of Englind, 


E fifth Sound of the Law of England 

ſtandeih in divers pircicular Cuſtoms uſed 
in divers Tounties, Towns, Cities and 
Loꝛdſhips in this Realm: the which particu= 
lar Cuſtoms, becauſe they be not again the 
Law of Weaſon no: the Law of God, though 
they be again the ſaid general Cuffoms oz 
Maximes of the Law, yet nevertheleſs they 
and in effect and be taken fo: Law: but if 
it riſe tn queſtion in the King's Courts, whe⸗ 
ther there be any ſuch particular Cufome oz 
not, it ſhall be tryed by xij men, and not by 
the Judges. except the ſame particular Cu⸗ 
ſtome be of Recozd in the ſame Court. DE 
which particular Cuſtoms J have hereafter 
noted ſome foz an example. 

Firf.there is a Cuſtome in K-nr that is cal⸗ 
led Givelkind, that all the Bzeth:en ſhall inhe⸗ 
rit together, ag Siſters at the Common Law. 

Alſo there is another particular Cuſtome 
that is called Burgh-Engliſh, where the younger 
Son ſhall inherit befoze the eldeft ; and that 
Cuſtome is tn Nottingham. 

Ado there is a Cuſtome in the Tity of Lon- 
don, that Fremen there may by there Teſta⸗ 
meut tnrolled bequeath their Lands that they 


be ſetled of to whom they will, except to Mazt= 


main: and if they be Citizens and a” 
5 that 
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that they may alſo dequeath their Lands to 
MWoztmatn. | 

Milo in Gavelkind, though the Father be 
Hanged, the Son ſhall inherit. Foz their Cu⸗ 
— is, The Father to the bough, the Son to the 
plough. 

Alſo in ſome Countreys the wife ſhall have 
rhe half of the Hugband's Land tn the name of 
Her Dow2y, as long as ſhe liveth ſole. | 

Ind in ſome Tountrey the Hugband ſhall 
Have the half of the Inherttance of his wike, 
though he have no Jilue by her. 

Alſe in ſome CTountrey an Inkant when he 
6 of age of xp years may make a Feoffment, 
and the Feoffment good: and in ſome Coun= 
trep, when he can mete an elle of Cloth. 


CHAP. XI. 
Of the fixth Ground of the Law of England, 


T E fxth G:ound of the Law of England 
| ſtandeth in divers Statutes made by our 
Sovereign Lozd the King and his Pioge⸗ 
nitozs, and by the Lozds Spiritual and Tem= 
pozal, and the Commons in divers Parlta⸗ 
ments, in ſuch caſes where the Law of Rea= 
ſon, the Law of God, Cuſtomes, Maximes, ne 
other Gꝛounds of the Law ſemed not to be 
ſufficient ta puniſh evil men, and to reward 
god men. And J remember not that J Have 
ſen any other Gzounds of the Law of Eng- 
land, but onely theſe that J have befoze re⸗ 
membzed. Furthermoze it appeareth of that 
have cſatd befozx, that oft-ttmeg two oz 
N thick 
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thzee G20unds of the Law of England muſt be 
zoyned together oꝛ that the Plaintiff can open 
and declare his right, as it may appear by this 
example. It a man enter inte another man's 
Land by fozce, and after make Feoffment foz 


matntainance to defraud the Plaintiff from his 


Action ; in this caſe it appeareth that the ſatd 
unlawful Entrie is p2ohtbited by the Law of 
Reaſon : but the Platntiff ſhall recover treble 
Damages, that is by reaſon of the Stagute 
made in the 8. year of King H.G.cap.6. And that 
the Damages ſhali be cefſed by 12 men, thas 
is by the Cuſtome of the Realm. And ſo in thi 
caſe thzreG2ounds of the L aw of England main- 
tain the Plaintiff's Acton. 

And ſo it is in divers other caſes that need 
not to be remembzed now. And thus J make 
an end fo: this time to ſpeak any farther of the 
E:ounds of the Law of Evgland. 

' Dod&, IJ thank thee foz the great pain that 
thou haſt taken therein. Neverthcleſs, fozaſ- 
much ag it appeareth that thou haſt ſaid be= 
foze, that the learned men of the Law of Eng- 
land pꝛetend to verifie that the Law of England 
will nothing doe ne attempt againſt the Law of 
Reaſon, noz the Law of God, J pꝛay the an- 
ſwer me to ſome Mueſttons grounded upon the 
L aw of England, how, as thou thinkeſt, the Law 
may ſtand with Reaſon oz Conſcience in them. 

Stud. Put the coſe, and J ſhall make anſwer 

therin as well ag J can. 
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CHAP. XII. 


The firſt Queſtion of the DoRour, of tha Law 
of Euglaad and Conſcience. 


Have heard ſay, that ik a man that is 1 
bound in an Obligation pay the money, but | 
he taketh no acquittance, 0: tf he take one, and . 
it happeneth him to leeſe it, that in that caſe 
he ſhall be compelled by the Laws of England to 
pay the money again. And how may it be 
ſaid then that that Raw Candeth with Reaſon 
and Conſcience ? Foꝛ as it is grounded upon 
theRLawof Reaſon that Debts ought of right 
to be payed ; ſo tt is gronnded upon the Law 
of Reaſon (as it ſemeth ) that when ther be 
payed, that he that payed them ſhould be diſ⸗ 

charged, 

Stud. Firſt, thou muft underſtand, that it 
is not the Law of England, that if a man that 
is bound in an Obligation pay the money 
without acquittance, oz tif he take acquit⸗ 
tance and lee ſe it, that therefoze the Law de⸗ 
termincth that he ought of right to pay the 
money eftſoons , foz that Law were both a- 
gain Reaſon and Conlctence But though 
it is lo, that there is a general Maxime in the 
Law of Englard, that in an action of Dedt ſu⸗ 
ed upon an Obligatton the Defendant ſhall 
not plead that he dweth not the money, ne 
can in no wiſe diſcharge himſelf in that a&(-= 
on, but he have acqutttance oꝛ ſome other Wi- 
ting ſuffictent in the Law, oz ſome other thing 
like, witneſſing that he Hath paid the == ; 
thar 


ww 
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'F that is oꝛdesined by the Lew to avoid a great 
Inconventence that tiſe might happen to come 


to many people; that is to ſay, that every 
man by a nude parol and by a bare Averment 


 hould avoid en Obligation. wherefoze to a= 
vold that Anconvenience. the Law hath ozdat= 
ned, that as the Pefendont is charged by a 
* ſufficient W2iting , that ſo he muft be diſchar= 


ged by ſufficient wztting, oz by ſeme other 


thing of as high authoz1ty es the Obligation 


is. And though it map follow thereupon , 


that in ſome particular caſe a man by occa=- 
lion ot that general Maxime may be compel⸗ 


led to pay the money again that he payed be⸗ 
foze : pet nevertheleſs no default can be theres 
of aſſigned in the Law, Foz like as makers 
of Lat take heed to ſuch things as may oft 


tall, and do much hurt among the people, rather 


then to particular caſes : ſo in likewiſe the ge= 
neralꝛounds of the Law of England heed moze 


what is god foz many, then what is god 


fox one ſingular perſon onrly. And becauſe 
it Gould de a hurt to many, if an Obliga⸗ 
tion Could be ſo lightly avoided by wozd ; 
therefoze the Law eſpectally pzeventreth that 
hurt under ſuch manner as befoze apprareth ; 
and pet (ntendeth not, noz commandeth not, 
that the money of right ought to be paid a⸗ 
gain, but ſetteth a general Rule which is 


, © good and neceſſary to all the people, and that 


every man may well keep, without it be 
thzough his own default. And it ſuch de⸗ 
fault Happen in any perſon, whereby he 1s 
without remedy at the Common Law, yet he 
mar de holpen by a Sub-jena ; and (6 he 
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in many other caſes where Conſcience ſerveth 
fox Him, that were to long to — now. 
Doct. But J pꝛar thee ſhew me u de; what 
manner a man may be holpen by on cience; 
and whether he ſhall de holpen in the ſame 
Court, oz tn another. 

Stud. Becauſe it cannot be welt. declared 
where a man ſhall be holpen by Conſciente, 
and where not, but tt be fir> known what 
Conſcience is; therrfoze becauſe it pexcaineth 
ta the moſt pzoperly to treat of the nature and 
quality of Conſctence, therefoze F'pzay thie 
that thou wilt make me ſome bzief declaration 
of the nature and quality of Conſcience, and 
then J ſhall anſwer to the Queſtion ag well as 

can. 

Pod. I will with gosd will doe ag thou. ſap= 
eft: and to the intent that thou mapeſt the 
better underſtand that J ſhall ſay of Sonſct⸗ 
ente, J ſhall firft Gew thoe what Siggerrlis iS, 
and then what Reaſon is, and then bet Con⸗ 
ſctence is; and how theſe three di among 
themlel ves, J ſhall ſomeinhac couch. 


CHAP, xIII 


What Sindereſs is. 


Andereſis is a natural power of the Soul let 
in the higheſt part thereof, mobing and 
Firtinig it to good, and abhozting evil, And 
2 Sindereſis never fluneth-ngz;;erreth. 
nd this Sindeteſis 02 Kozd put in a man, to thy 
tate nt that the oꝛder of things ſhould be obſer⸗ 
ved. Foz, after Saint Oionyle, the wikepom, , of 
od 
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God joyned the beginning of the ſecond things 
to the latt of the firſt things: foz Angel us of 
a nature to underſtand without ſearching of 
* Reaſon, and to that nature Pan is joyned by 
Sinderefis, the which Sindereſis may not wholly 
be extincted neither in man, ne yet in damned 
Souls. But nevertheleſs, as to the ule and ex= 
etciſe thereof, it may be lett for a time, etther 
though the darkneſs of Jgnozance, oz foz un= 
diſcreet Delr cation, oꝛ foꝛ the hardneſs ot Ob- 
ſtinacr. Firft by the darkneſs of Ignorance 
Sindeteſis map be lett that it (hall not murmur 
againff evil, becauſe he believeth evil to be 
good: as it is in Hereticks, the which, when 
they die koꝛ the wickedneſs of their Er tour, be⸗ 
lie ve they die fo: the very Truth of the Faith. 

And br undiſcreet Delecation Sindereſis 18 
ſometime lo overlaid. that remozle oz grudge 
of Conſcience fo; that time can have no place. 
Fo: the Hardneſs of Obſtinacy Sindereſis is al⸗ 
ſo lett that tt may not ſtir to Goodnels, as it 
i in damned Souls, that be ſo obſtinate in e⸗ 
vil, that they may never be (nclined to good. 

And though Sincereſis may be ſaid to that point 
extint> in damned Souls, yet it may not be 
ſatd that it is fully ext inc to all intents. Fox 
they alway murmur againſt the evil of the 
pain that they ſuffer fo: un, and ſo it may not 
de laid that it is univerſally and to all (intents 
and to all ttmes exting. And this Sinderelis 18 
the beginning ok all things that may be lear⸗ 
ned dy ſpeculation oz ſtudy, and miniſtreth the 

general grounds and pzinciples thereof ; and 
alſo of ati things that ars to be done by man. 
In example of. ſuch things ag may be 9 


46 DIALOGUE I. 


by Speculation appeareth thus: Sindeteſi Cajth 
that every whole thing is moze then any one 
part ot the ſame thing, and that is a ſure 
ground that never tatleth. Ind an example of 
things that are to be done, oz not to be done: 
es where Siodercfiz ſatth noevil is to be done, 
but that goodneſs is to be done and fol lowe d, 
and evil to be fled, and ſuch other. 

And therefoze S:inderct:s is called by fome 
men the Law of Reaſon, foz it miniſtreth the 
pzinciples of the Law of Reaſon, the which be 
in every man by nature, tu that he iu a Rea⸗ 
fonable creature. 


CHAP, XIV. 
Of R:aſon, 


\ Hen the firſt man adam was created, he 
received of God a double Epe, that is 
to lap, an outward Eye, whereby he might \(@ 
vible things, and know his bodily enemies 
& elchew them, and an inward Exe, that is the 
ter of Reaſon, whereby he might ſe his ſpi⸗ 
ritual enemies that fight againſt his Soul, and 
beware of them. Ind among all gifts that 
God gave to man, this gift of Reaſon is the 
moſt nobleſt, foz thereby Man pzecslleth all 
Bealls, and is made {the to the dignity of An⸗ 
gels, diſcerming Truth from FalShood, and 
Gvil from Good. wherefoze he goeth far from 
the effec that He was made to, when he taketh 
not heed to the truth, oz when he pzeferreth 
Evil befoze Good. . 

And therefoze, after Doceusg, Reaſon ts the 
power 
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power of the Soul that diſcerneth between gad 
and evil, and between goed and better, compa⸗ 
ring the one with the other:the which alſo ſhew- 
eth Uerturs,loveth good, and flieth Uices, Ind 
Reaſon is called righteoug and god, foz it is 
confozmable to the will of God; and that is 
the firſt thing and the firſt Rule that all things 
muſt br ruled by. And Reaſon that is not 
righteous no: ſtraight, but that is ſatd cul= 
pable, is either becaule ſhe ts deceived with an 
Errour that might be overcome, oz elſe 
thzough her pꝛide oz flothfulneſs ſhe requireth 
not fo: knowledge of the Truth that ought to 
be required. 4iſo Reaſon ts dibtded into two 
parts, that is to ſay, into the higher part, and 
into the lower part. 

The higher part hideth heavenly things and 
eternal, and reaſoneth by heavenly Laws oz 
by Heavenly Reaſon what is to be done, and 
what is not to be done, and what things 


| God commandeth, and what he pzohibiteth. 
And this higher part of IReaſon Hath no re= 


gard to tranſitozy things oz tempozal things, 
but that ſometime as it were by manner of 
councel ſhe bztngeth fozth heavenly Reaſons 
to 02der well tempozal things. The lower 
part of Reaſon wozketh moſt to govern 
well tempozal things, and ſhe groundeth her 
Reaſons much upon Laws of man, and upon 
Reaſon of man, whereby ſhe concludeth that 
that is to be done that is honeſt and expedient 
to the Tommon⸗ wealth, oz not to be done, that 
(s not expedient to the Tommon⸗ wealth. 
And ſo that Reaſon whereby J know God, 
and ſuch things * to God, belon⸗ 


geth 
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onget) to the higheſt part of Reaſon, and the 
e.fon whereby J know cre-rwres belongeth 
do the lower part of Reaſon, Ind though theſe 
ro pasta, that is to ſay, the higher part and 


r5e lower part, be one in ded and rence , pet 


they Dilker by reafon of their wozürng and of 
their Ofice ; as tt is of one ſelf Eee, that ſome⸗ 
time 1tookech upward, and foinerie down⸗ 
ward, | 


CHAP.AXAYV, 
C Of Conſcience, 


Hts word Conſcience., which in Lattne is 
called Conſcientia, ig compounded of this 
P:epoſttion cum, that is to lay in Engliſh wich, 
And ok this Nown Scientia, that 18 to (ay in 
Erg lich Knwwicoge : and ſo Conlcienre is as 
much to ſay ag Knowledge of one thing with 
uncther thing; and Conſcience ſo taken is no= 
thing elſe but an applying of any Sctence 0: 
Knowledg to ſome particular act of man. And 
fo Tonſcience may ſometime erre, and lome⸗ 
time not erre. And of conſcience thus taken 
MDotors make many deſcriptions. Whereot one 
Dotto2 ſaith, that Conſcteuce is the Law of 
oat Maderſtanding. Another, that Conſct- 
ence is en habit ot the mind diſcerning between 
"odd und evil. Another, that Conſcience is 
the judgment of Reaſon judging on the partt- 
cytaraas ot man. All which fayingg agree in 
une effert, ( that is to ſay ) that Tonſcience ts 
an actual applying of any Cunning oz know- 
lodge to ſuch things as are to be dene: where⸗ 
u pon 
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upon it followeth, that upon the moſt perfect 
knowledge of any Law oz Cunning, and of 
the molt perfect and moſt true appleing of the 
ſame to any particulat act of man, followeth 
the moſt perfect , the moſt pure and the moſt 
beſt Conlctence. Andtf there be default in 
knowing of the truth of ſuch a Law, oz in the 
applying of the ſame to particular acts, then 
tyrreupon followeth an erroz 02 default in Con⸗ 
ſctence, As tt may appear by this example. 
diacereſis mintſtreth an untverſal P2tnciple 
that never erreth, ( that is to ſay ) that an un⸗ 
lawful thing is not to be done. And then tt 
might be taken by ſome man that every Oath 
is unlawful, becauſe the Lozd ſaith, Matt. 5; Ye 
thall in no wiſe ſwear ; and pet he that by reaſon 
of the ſatd wozds will hold that it is not lawful 
in no caſe to ſwear erreth in Conſcience, foz he 
hath. not the perfect knowledge and underſtan⸗ 
ding of the truth of the (aid Goſpel, not he re= 
duceth not the ſaytng of the Scripture to other 
Dcriptures, in which it is granted that in 
lome caſe an Dath may be lawful, And the 
cale why Conſcience may ſo erre in the ſaid 
cale, gud in other like, is becauſe Conſcience 
is fo:med of a certain P2opoſition 0z Mueſtton 
grounded particularly upon univerſal Rules 
02dained foꝛ ſuch things as are to be done. And 
becauſe,a particular Pꝛopoſltion is not known 
to himſelt, but muſt appear and be ſearched by 
a dilfgent ſearch of Keaſon, therefoze in 
ſearch and in the Conſcience that ſhould be foꝛ⸗ 
med thereupon may happen to be erroz, and 
thereupon it is ſaid that there ts erroz in Con⸗ 
ſcience : which erroz cometh either becauſe he 
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doth not aſſent to that he ought to aſſent unto, 
oz elſe becauſe his Reaſon whereby he doth re- 
fer one thing to another is deceived. Foz far- 
ther dcclacation whereof it is to underſtand, 
that erro2 in Conſcience cometh ſeven manner 
of ways. Firſt, thzough Jgnozance ; and that 
is, when man knoweth not what he gught to 
doe: and then he ought to ask counſel of them 
that he thinks moſt expert in that Science 
thereupon his Daubt riſeth. And if he can 
Have no counſel, then he muſt wholly commit 
him to God, and he of his gadne(s will fo 02- 
der him, that he will ſave him from offefice, 
The ſecond is thzough Negligence : as when 
a man is negligent to ſearch his own Con'c(- 
ence, oz to enquire the truth of other. The 
third is thzough P:ide : as when he will not 
meeken himſelf,ne believe them that be better 
and wiſer then he is The fourth is though 
Singularity : as when a man followeth his 
own wit, and will not conkozm Himſelf to o⸗ 
ther, noz follow the good common wars of 
men. The fifth is thzough an inozdinate Þf- 
fection to himſelf, whereby he maketh Con- 
ſcience to follow his deſire, and ſo he cauſeth 
her to go out of her right courſe. The Uxtl 
is though Pullllanimity, whereby ſome per- 
ſon dꝛeadeth oft-times ſuch things as of rea 
ſon he ought not to dzead, The ſeventh i 
thzough Perplexity: and this is when a ma 
belteveth himſelf to be ſo (et betwixt tu 
Sins. that he thinketh it unpoſible but thi 
be h ll fall into the one: but a man can neve 
te #6 perplexcd indeed, but thꝛough anerro: t 


Conlciencc; and if he will put away that et 
ro 


toꝛ, he ſhall be delivered. 
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Therekoze J pzap 
thee that thou wilt always hade a good Con⸗ 
ſcience; and ik thou have (o, thou halt al⸗ 
ways be merry; and ik thine own Heart re- 
pꝛove thre not, thou ſhalt always have inward 
peace. The gladneſs of right wiſe men is of 
God and m God, and their joy is always in 
truth and gladneſs. There de many diverſſ= 


ties of Conſcience, but there is none berter 


than that whereby a man cruly knoweth Him- 
felf. Many men know many great and high 
cunning things, and yet know not theme lives: 
and truly he that knoweth not himſelf knowerh 
nothing well. Alſo he hath a good and clean 
Conſctence that hath purity and cleanneſs in 
his heart, truth in his word, and right wiſe- 
neſs in his deed, And as a light 19 ſet in a 
Lantecn that all that is in the houſe may be 
ſeen thereby: ſo Almighty Sod hath (er Ton⸗ 
ſcience in the mid& of every ceaſonable Soul, 
as a light whereby he may diſcern and know 
what he ought to doe, and what he ought nor 
to doe. Therefo:e foralmn:h as it behoveth 
the to be accupied in ſuch things as pertain to 
the Law; it is neceſſiry that thou ever hold a 
pure and clean Conicience, ſpecially in ſuch 
things as concern Reſtitucton: for the (In 18 
not foꝛzgiven, but if the ching that is wong 
fully taken be reſtozed. And J connſel the alſs 
that thou love that is good, und fly that is ec - 
vil; and that thou doe to another us thou 
wouldeſt ſhould be done to thee, and that thou 
dor nothing to other that thou woul deſt not 
ſhould be done to thee, that theu doe nothing 
againſt Truth, that thou live peaccabiy with 
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thy neighbour, and that thou doe Juſtice to e= | 
very man as much as in thee is: and alſs that 


in every general Rule of the Law thou do ob⸗ 
ſerve and keep Equity, ..Þnd if thou doe thus, 
J truſt the light of the Lantern, that is, thy 
Conſcience, ſhall never be extinced, 


Stud, But, J pzay thee, ſhew me what is 
that Equity that thou haſt ſpoken of befoze, 2? 


and that thou wouldeft that J ſhould keep. 


Do&.J wtll with good will ſhew thee ſome= 


what, thereof. 
CHAP, XVI. 


TC What is Equity ? 


3 


Quity is a right wiſenels that conſidereth. | 
all the particular ctrcumſtances of the deed, |} 
the which aiſo is tempered with the ſweetneſs | 


ok Merce. And ſuch an Equity muſt always 
be obſerved tn every Law of man, and in eve⸗ 
ry general Rule thereof ; and that knew he 
well that ſatd thug, Liws covet to be tuled by E- 


quity,, Ind the wiſe man katth, Be not over-| 


much right wiſe ; for the extreme right wiſeneſs is 
extreme wrong: as who faith, Ik thou take all 
that the wozds of the Law giveth thee , thou 


ſhalt ſometime doe againſt the Law, And foz | 


the platner declaration what Equity is, thou 
ſhalt underſtand, that ith the deeds and acts 


of men, foz which Laws been ozdained, hap⸗ 


pen in divers manners infinitely, it is not 
poſſible to make any general Rule of the Law, 
but that it (hall fatl tn ſome caſe: and therekoze 
makers of Laws take hed to ſuch things as 
may 
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map often come, and not to ever particular 
caſc, foz they could not though ther woutd. 
Ind therefoze to follow the words of the Law 
were in ſome caſe both againſt Juſtice and the 
common wealth. wherefoze in ſome caſes t: 
ig neceſſary to leave the wo2ds of the Law, ano 
to follaw that Rraſon and Juſlce requireth, 
and to that intent Equity is ozdained; that 1s 
to lap, to temper and mitigate thr rigour of the 


® Law, And it is called allo by fome men Epic 


keta z the which ts no other thing but an exce- 
ption of the Law of God, oz of the Law of 
Reaſon, from the general Rules of the Law of 
man, when they by reaſon of their generality 
would in any particular caſe judge againſt the 
Law of God oz the Law of Reaſon : the 
which exception 18 ſecretly underſtood in every 
generat Rule of general poſttive Law and fo 
it appeareth thit Equity taketh nor away thr 
very right, bur oneip that that fremech to be 
right by the general words of the Law: noz x5 
i9 not 02datned agatnſ> the Cruetincis of the 
Law, koz the Law in lach cle generally ra- 
ken is good in himſelf ; but Equity followct! 
the Law in all particular caſes where righe 
and Juſtice requirech, notwirhſtanding the ge- 
neral Rule of the Law be to the contrary 
wherefo:e it appearech that if anf Law were 
made by a man without any ſuch exception er 
p2clled oz implied, it were manifeſtly unreaw 
nable, and were not to be ſuffere : foz ſuch 
cauſes might come, that he that would obſeryc 
the Law ſhould break both the Law of Gor 
and the Law of Reaſon. As 16 a man malie 
u Vow that he will never eat White-meat, „nb 
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after it happeneth him to come there where he 
can get no other meat; in this caſe it behoveth 
him to bzeak his avow, foz the particular caſe 
is excepted ſecretly from his general avow by 
his Equity 0z Epiei-eis, as it is (atd befoze. Al ⸗ 
ſo it a Lam were made in a Tit that no man 
under the pain of death ſhould open the Gates 
of the City befoze the Dun riſing ; yet if the 
Citizens befoze that hour flying from their e⸗ 
nemies come ts the Gates of the C ity, and one 
fo: ſaving of the Citizens openeth the Gates 
befoze the hour appointed by the Law, he offen= 
deth not the Law, fo; that caſe is excepted 
from the ſald general Law by Equity, as is 
ſaid befoze, And lo it appeareth that Equity 
rather followeth the intent of the Law, then 
the wozds of the Law. And J ſuppoſe that 
there be in ltkewiſe ſame like Equities groun= | 
ded on the general Rules of the Law of the 
Im. 
tud · Pe verily; whereof one is this. There 
is a general Pꝛohlbition in the Laws of Eng- 
land, that it ſhall not be lawful to any man 
th enter into the Free=hold of another without 
authozity of the Owner oz the Law: but yet | 
(x is excepted from the ſatd Pꝛohtbition by the 
Law of Reaſon, that tf a man dzive Beaſts 
by the High-way, and the Beaſts happen to 
eſcape into the Cozn of his neighbour, and he, 
to bing out his Beaſts that they ſhould dee no 
hurt, goeth tnto the ground, and fetteth out 
his Beaſts, there he ſhall juſtifle that entry 
into the ground by the Law. Alſo notwith⸗ 
Kanding the Dtatute of Ed. 3. made the 14 bear 
of his Reign, whereby it is o2datned that ns 
man 
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man upon pain of imp;ziſonment, ſhould give 
any Alms to any valtant Begger, that is well 
able to labour ; yetif a man meet with a va= 
liant Begger in ſo cold a weather and ſo light 
apparel, that ik he have no cloaths he ſhall not 
be able to come to any Town fo: ſuccour, but 
is likely rather to die by the way, and he there⸗ 
foze giveth him apparel to ſave his life, he ſhal 
be excuſed by the ſaid Statute, by ſuch an ex⸗ 
ception of the Law of Reaſon ag J have ſpo⸗ 
ken of. 

Do@. J know well that, as thou ſayeff, he 
ſhall be excepted of the ſaid Statute by Con⸗ 
{ctence, and over that, that he (hall have great 
reward of God foꝛ his god ded: but J would 
wit whether the party ſhall be ſo diſcharged in 
the Common Law by ſuch an exception of the 
Law of Reaſon, oz not: fo: though Jgno:ance 
unvincible of a Stat excuſe the party ugain@ 
God, yet (as I have heard, tt excuſeth not in 
the Laws of the Realm, ne yet Chancery, as 
ſome ſay, although the caſe be ſo that the party 
to whom the Fozfeiture is given may not with 
Conlctence leave it. 

Stud, Uerilp, by thy queftion thou haſt put 
me in a great doubt; wherefo:e J p;ayp thee 
give me a reſptte therein to make thee an ans 
ſwer : but, as J ſuppoſe foz the time, (how⸗ 
beit J will not fully affirm-it to be as J ſay) 
it ſhould ſecm that he ſhould well plead it fox 
his diſcharge at the Common Law, becauſe it 
ſhall be taken that it was the intent of the ma⸗ 
kers of the Statute to except ſuch caſcs Ind 
the Judges may many times judge after the 
mend of the makers og far as the W 
ufer 
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ſuffer, and ſo it leemet) they may in this 
caſe. Ind divers other exceptions therebe alſo 
from other general Sounds of the Law of 
rhe Realm by ſuch Equity us thou Haſt re- 
membzed befoze, that were too long to te⸗ 
Hearſe now. 

Doct. But pet J pꝛay thec ſhew me {Hoztly 
ſomewhat moze of thy mind, under what 
manner of man map be holpen in this Realm 
by ſuch Equity. 

Stud. FJ wtil with good will ſhew thee ſome = 
what therein. 


CHAP. XVII. 


q In bat manner = mem ſhell be halpen by Equity 


in the Laws of Eagl in. 


Irſt, it is to be underſtood, there be in ma⸗ 

ny caſes divers exceptions from the gene⸗ 

ral Sounds of the Law of the Realm by other 
reaſonable Gꝛounds of the ſamt Law, whereby 
a man ſhall be holpen tn the Common Law. 
As it is of this general G2ound, that ts ts nat 
lawful foz any man to enter upon a Deſcent ; 
yet the Reaſonablencſ(s of the Law excepteth 
from the G:0und an Inkant that hath right, 
and haty ſuffered ſuch v Deſcen?', and him allo 
tHit maketh continual Claim, and ſuffereth 
them to enter, notwithſtanding the Deſcent, 
And of that Exception thep ſhall have advan⸗ 
tage in the Tommon Law, And ſo it 1s like⸗ 
wiſe of divers Statutes: as of the Statute 
uchere by it is pꝛohtbited that certain particu⸗ 
lar Tenants ſhall do no waſte, pet if a —"_ 
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fox term of years be made to an Unfant that 18 
within years of Diſcretion 18 of the age of v. 
oz vj. reurs, and à Strenger dee weſt. tn this 
caſe this Intant ſhall not br puniſhed fox the 
Waſt, foꝛ he is excepted and excuſed by the Law 
ok Reaſon. And a woman covert, to whom 
fuch a Leaſe is made efter the Coverture, ſha!t 
be alſo diſcharged of Wat after her Has bands 
death, by a reaſonable Maxime and Cuſtome 
of the Realm. And alſo fo: Reparations to 
be made upon the ſame ground, it is lawful 
fo: fuch particular Tenants to cxt down 
Trees upon the lame ground to make Repa⸗ 
rattons. But the couſe there, es J fuppote, 
ts, fo: thet the minde ot the makers of the (ard 
Statute ſhall be taken to be, that that ceſe 
ſhould be exceptrd. And tn all theſe cafes the 
parties ſhall be holpen in the fame Court, and 
by the Common Law, And thus it «pprarcth, 
that ſometime a man may be excepted from 
the Wigour of a Maxime of the Law by ano⸗ 
ther Maxime of the Law; and ſometime from 
the Rigour of à Statute by the Lawof Rea- 
ſon, and ſometime by the intent ot the Makers 
of the Statute, Bur et it is to be ynvberſicod, 
that mot commenty where any thing is excep= 
ted from the general Cuſtoms oz Maximes of 
the Laws cf the Ueaim by the Law of Reaſon, 
the party muſt have his remedy by a Wit that 
iS called Sud ren, if s Sub- pes lie in the 
Caſe. But where a Sub- pœna licth, aud w' cre 
not, it is not our intent to treat ok at this 
time, And in ſeme cal? there is no remedy 
fo: ſuch an Equity br way of compulſion, but 
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ali remedy therein muſt be committed to the 
Conſcience of the party. 

Doc, But in caſe where a Sub- vœna lieth, to 
whom ſhall it be dirrcced, whether to the 
Judge oz the party? 

S:ud. It ſhall never be direxted to the Judge, 
dut to the party Plaintiff oꝛ to his Itiozney; 
and thereupon an Injunctiou commonding 
them by the ſame, under a certain pain there⸗ 
tn to be contained that he pzocecd no farther 
at the Common Law, till it be determined in 
thr King's Chancery whether the Plaineiff 
Hath title in Conſcience torecover.oꝛ not. And 
when the Plaintiff, by reaſon of ſuch an Jn⸗ 
junctton, ceaſeth to ask any farther P2ocels, 
the Judges will in likewiſe ceaſe to make any 
farther P:oceſs in that behalf. 

Dot, Js there any mention made in the 
L aw of Ene lind of any ſuch Equities ? 

Stud. Ok this term Equi-1:, to the intent 
that is ſpoken of here, there is no mention 
made in the Law of England: but of an E⸗ 
quity derived upon certain Statutes mention 
18 made many times and often in the Law 
of Englard ; but that Equity is all of another 
effec then this. But of the effcc of this Equi⸗ 
ty that we naw ſpeak off, mention is made ma⸗ 
ny times: fo: it is oft-ttmzes argued in the 
Law of England, where a Sub- pœns lieth, and 
where not, and datly Bills be made by men 
trarned inthe Law of this Realm to have 
Sub-peena's, And it is not pzohtbited by the 
Law, but that they mep well doe it, ſo that 
they make them not but in caſe where they 
eunht to be made, and not foz Veratton of the 
partie 
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partie but accozding to the truth of the mat⸗ 
ter And the Law will in manp caſes, that 
there ſhall be ſuch remedy in the Chancery up⸗ 
on divers things grounded upon ſuch Equities, 
and then the Lozd Chonceilour muſt ozder His 
Conſcience after the Rules and Gzounds of 
the Law of the Realm ; inſomuch that it Had 
not ben tnconvenient to have aſſigned ſuch re⸗ 
medy in the Charcery upon (ſuch Equtties fo: 
the ſeventh Gzound of the Law os England. 
But fozaſmuch as no Recozd rematinrth in the 
King's Court of no ſuch Bill ne of the Wut 
of dub- "2 o InjurRion that is ſued thereup⸗ 
on; thetekoze it is net ſet cis foz a ſpectal 
Gꝛound of the Law, but as a thing that (8 
ſuffered by che Law. 1 

Doct. Then fith the parties ought of right in 
many caſcs to be holpen in the Chancery upon 
ſuch Equities;ic ſemeth that if it were ozdain- 
ed by Starute, that there ſhould be no remedy 
upon luch Equities in the Chancery, noz in none 
other place, but that every matter ſhould be 
oz dained only by the Rules and Gzounds of the 
Common Law, that the Statute were again 
Right and Conſcience. 

Stud, J think the ſame : but J luppole there 
ts no {inch Statute. 

DoR. There is a Statute of that effec, ag J 
have heard (ap, wherein I would gladly heat 
thy opinton. 

Stud. Shew me that Dtatute, and J ſhall 
with god wilt ſap as me thinketh therein. 


CHAP. 


DIALOGUEL 


CHAP. XVIII. 


Whether the Statute heresfcer rehearſed by the 
Doctour be gin Contcience, or not, 


TA.. is a Stat. made in the 4. year of R. 
1 ti.4.c 22. whereby it is cnacted that Pudge- 
men: given by the King's Courts ſhall not be 
examined in the Chancery, Varizzmen y no: elle⸗ 
where: by which Statute it apprarcth, that if 
unp Judgement be given in the King's Courts 
ug ainſt en Equit oz againſt auy matter of 
Conſcrence, that there can be had no remedy by 
that Equity, for: the Judgement cannot be re⸗ 
kozmed without Examination and the Exami-= 
nation is by the fatd Statute prohibited: 
wherekeze it ſcemeth that the ſaid Statute is 
againſt Conſctience. What is thine opinion 
therein. 

Stud. J? Judgement given in the King's 
Courts ſhoulo be exam inꝭd in the Chancery be= 
foze the King's Councel oz any other place, 
the Dleintiffs oz Demandants ſhould fel= 
dome come to the effect of their Suit, no the 
Law ſhould never have end. Ind thercfo:c 
to eſchew that inconvenience that Statute 
was made. And though peradventure bp rea= 
ſon of that Star. ſome ſingular perſon may 
happen to have loſs; nevertheleſg the ſatd 
Statute is very neceſſary, to cſchew manp 
great vexations and unjuſt Expenſes that 
would elſe come to many Plaintiffs that have 
right wilely recovered in the King's Courts. 
Ind it is much moze p:ovtded koz in the Law 
of 
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of Eogline, that hurt noz damages ſhould not 
come to tnany, then onely to one. And allo 
the ſaid Stotute doth not p:ohibit Equttte, 
but it P2o0hibitety onely the Examination of 
che Judgement , fo the eſchewing of the tncon= 
pemence befoze rehearſed, And it ſeemeth that 
the ſaid Statute ſtandeth with good CTonſci⸗ 
ence 4nd in many other caſes, where a man 
doth wrong, vet he ſhall not be compelled by 
way of compulſton to refozm it; foz men 
times it muſt be left to the Conſcience of the 
party, whether he Wall redreſs it oz not. Ind 
in ſuch caſe he 19 in Conſcience as well bound 
ro redreſs tt, tf he will ſave his Soul, as he 
were if he were compeilable thereto by the 
Law; as it mar appear en divers caſes that: 
map be put upon the ſame ground. 

Dect. I pꝛer the put (ome of theſe Cales for 
an example. 

Stud. Ik the Dekendant wage his Law in 
an Action of Debt brought upon a true Debt, 
the Platnriff Hatch no means to come ts his 
Debt by way of compulſion, neither by Sub- 
pe"2, noz otherwiſe ; and pet the Defendant 
is bound tn Conſcience to pay him. Alſo if 
the Szand Jurte in Ittaint affirm a falſr 
Qerdtc given by the petie Jurte, there is no 
farther remedie but the Tonlctence of the par= 
ty. Alſo where there can be had no ſuffici= 
ent Þ:oof, there can be no remedie in the Chan- 
cety, no moze then there max be in the Spi⸗ 
ritual Court. And becauſe thou haſt giver 
an occaſton to ſpeak of Conſcience, J would 
gladly hear thy opinion, where Conſcience 
ſhall be ruled after the Law, and where 
the 
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the Law ſhall br ruled after Conſcience. 

Doct. Ind of that matter J would likewiſe 
gladly hear thy opinion, ſpecially in Caſes 
grounded upon the Laws of England, foz J 
have not heard but little thereof in time paſt : 
but befoze thou put any Caſe thereof, J would 
that thou wouldeft ſhew me how theſe two 
Queſtions after thy opinion are ts be under= 
tod. 


CHA P. XIX. 


Of what Law this Queſtion is to be underſtood, 
that is to ſay, where Conſcience ſhall be tuled 
atcee the Law. 


rohe Law whercof mentton is made in this 

k Nueſtton, that 19 to ſap, where Conſcience 
Walt be ruled by the Law, is not, as me ſckm⸗ 
eth, to be underſtood onely of the Law of Rea-= 
ſon and ok the Law of God, but alſe of the 
Law of Man, that is not contrary to the 
Law of Reaſon no: the Law of God, but it 
is ſuperadded unto them fo: the better o:dering 
of the Common- wealth: fo: ſuch a Law of 
Man 1s always to be ſet as a Rule in Con⸗ 
ſtience, fo that it is not lawful fo: a man to 
farm it on the one (ide, ne on the other: 
foz ſuch a Law of Man Hath not onelp the 
ſtrength of Man's Law, but alſo the Law 
of Reaſon, oz of the Law of God, whereof it 
is derived: fo: Laws made by Men, which 
Have received of God power to make Laws, 
be made by God. And therefsze Conſctence 
mu be ozdered by the Law, as it muſt be upon 
the 
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the Law of God, and upon the Law of Rea= 
ſon. Ind furthermoze, the Law whercof mens 
tton is made tn the latter end of the Chapter 
next befoze, that ts to lap, in the Queſtion 
whercin it is esked where the Law is to be 
left and fozſaken fo2 Conſcience, is not to be 
under ſtood of the Law of Realon, noz of the 
Law of God; fe2 thoſe two Laws may not be 
left. Nox it ts not to be underſtood of the 
Law of Man that is made in particular caſes, 
and thatis conſonant to the Law of Reaſon 
and to the Law of God, that yet that Law 
ſhould be left foz Conſcience : foz of ſuch a 
Law made by Man Conſcience muſt be ruled, 
ag tt is (atd befoze, Poz it ts not to be un⸗ 
derſtood of a Law made by Man commanding 
©2.P20hibiting any thing to be done that is a= 
gainſt the Law of, Reaſon oz the Law of God, 
Foz if any Law made by htm: binde any per= 
fon to any thing that is againſt the (atd Laws, 
it is no Law, but a Co:ruption, and manifeſt 
Errour, Therekoze, after them that be learn= 
ed in the Laws of Erglard, the ſaid Queſtion, 
that is to fap, where the Law is to be left foz 
Conſcience , and where not, is to be under= 
fkood in divers manners, and after divers 
Rules, as hereafter (hall ſomewhat be touch= 
ed, 

Firft. many unlearned perſons believe that 
it rs lawful fo: them that doe with good Con= 
ſctence all things , which tf they doe them, 
they ſhall not te puniſhed therefoze by the 
Law, though the Law doth not - warrant 
them to doe that they doe; but onelp, when tt 
is done, doth not foz fome reaſonable conffdr® 

E ration 


64 DIALOGUE TI. 


ration puniſh them that do it but leaveth it on⸗ 
ly to his Conſcience. Ind therefoze many per⸗ 
ſons do oft=times that they ſhould not, and keep 
as their own that that in Conſcience they ought 
to teſtoze. wherefoze there is the Laws of Eng- 
lind in this caſe. 

It two men have a wood joyntly, and the 
ane of them felleth the Wood, and keepeth all 
the money wholly to himſelf ; in this caſe his 
fellow ſhall have no remedy again&> him by 
Law : foz as they, when they took the wood 
zoyntly, put each other tn truſt, and were con= 
tent to oceupte together; (ſs the Law ſuffereth 
them to 62der the Pzofits thereof accozding to 
the truft that each of them put the other in. 
And pet if one took all the P:ofits, he is bound 
tn Conſcience to veſtoze the half to his fellow: 
koz, as the Law giveth him right onelp to 
Half the Land, ſo it giveth him right onely in 
Conſcience to the half Pzoffts. And yet never= 
theleſs it cannot be ſaid in that caſe, that the 
U aw is againſt Conſctence; for the Law nei⸗ 
ther willeth ne commandeth that one ſhould 


take all the P2ofits, but leaveth it to their | 
Conſcience : ſo that no default can be found | 


in the Law, but in him that taketh all the P20= 
fits to himſelf may be aſſigned Default , who 
is bound in Conſcience to refo:m it, if he will 
ſave his Soul, though he cannot be compelled 
thereto by the Law. And therekoꝛe in this caſe 
and other like that opinion which ſome Have, 
that they may do wich Conſctence all that they 
ſhall not be puniſhed foz by the Law ik they do 


it, is to delefr foz Conſcience : but the Law | 
Fiſo | 


ig not to be left foz Conſcience. 
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Alſe many men think that if a man babe 
Rand that ano her hath Title to, if he that 
hath the Right ſhall not by the Iction that is 
given him dy the Lau to recover his Right by, 
recover Dammages, that then he that hath the 
Land is alſo diſcharged of Dammages in Con⸗ 
ſctence; and that ts a great errour tn Conſct= 
ence : foz though he cannot be compelled to 
yield the Dammages by no man's Law, vet he 
is conpelied thereto by the Law of ne" 
and by the Law of God, whereby we be bo 
to doc 2s we would be done to, and that we ſhould 
not covet our neighbour's goods, And therefoze it 
Tenant in tail be diſſetſed, and the Difſetloz 
dieth ſeiſed, and then the Petr in the tatl 
bzingeth a Formedon, and recovereth the Land, 
and no Dammages, fo: the Law giveth him no 
Dammage tn that caſe; pet the Tenant by 
Conſcience is bound to yield Dawmages to 
the Meir in tail from the deathof His Ance⸗ 
tour. Alſo it ts taken by ſome men, that the 
Law muft be left foz Conſcience, where the 
Law doth not ſuffer a man to deny that he hath 
defoze affirmed in Court of Recozd, o? foz that 
he hath wilfully excluded Himſelf thereof foz 
ſome other cauſe : as if the Daughter that is 

onely Heir to her Father wilt fue Livery with 
her Sifter that ts a Baftard, in that caſe ſhe 
Hall not after be recetved to ſay that her Si⸗ 
ter is a Baſtard, tnſomuch that tf her Sier 
take Half the Land with her, there is no reme= 
die againſt her by the Law. Ind no moze there 
is of dtverfitte in other Efopples- which were 
teo long to rehearfe now. And yet the party 
that may take advantage by ſuch an Eſtoppie 
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by the Law is bound in Conſcience to fozſake 
that advantage,fpecially if he were ſo eſtopped 
by ignozance, and not by his own knowledge 
and aſſent. Foz though the Law in ſuch caſes 
giveth no remedy to him that is eſtopped, pet 
the Law judgeth not that the other Hath right 
unto the thing that is in vartance betwixt 
them. 
Ind it is to be underſ@d that the Law is to 
left foz Conſcience, where a thing is tryed 
d found by Ucrdict againſt the truth; foz in 
khe Common Law the Judgment muſt be given 
acco:ding as it is pleaded and tried, like as it 
is in other Laws, that the Judgement muſt be 
given accozding to that that is pleaded and 
pꝛoved. And it is to be underſtod that the Law 
is to be lekt foz TConſctence, where the cauſe 
of the Law doth ceaſe : foz when the cauſe of 
the. Law doth ceaſe, the Law alſo doth ceaſe 
in Conſcience, as appeareth by this Caſe 
hereafter following. 
Aman maketh a Leaſe fo: term ok life, and 
after a Stranger doth waſte, wherefoze the 
Leſlee b:ingeth an Action of Treſpaſs , and 
hath Judgment to recover Dammages having 
regard to the treble Pammages that he ſhall 
yield to him ta the Reveriton : and after he in 
the Reverſton, befoze Action of waſte ſued, 
dieth, fo that the Action of Waſte is thereby 
extincted; then the Tenant koz term ok life, 
though he may ſue Execution of the ſaid Judg⸗ 
ment by the Law, yet he may not do it by Ton⸗ 
lctence ; fo: in Conſcience he may take no moze 
then he is hurted by the ſatd Treſpaſs, becauſe 
he is not charged over with treble Dammages 
to 
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to his Leſſoz. Alſo it is to be underſtood, where 
a Law is grounded upon a Pꝛeſumptton, if the 
Pꝛeſumption be untrue, then the Law is not 
to be holden tn Conſcience, And now J have 
ſhewed thee ſomewhat of the Mueſtion, that 
is to ſay, where the Law ſhall be ruled after 
Conſcience, J p2ay thee ſhew ine whether there 
be no: like dtverſities in other Laws, betwirt 
L aw and Conſcience. 

Dot, Yes vertly, very many, whereof thou 
haſt recited one bekoꝛe, where a thing that 18 
untrue ts pleaded and p2oved; in which caſe 
Judgement muſt be given accozding, es well 
in the Law Civil as in the Law Canon. Ind 
another caſe is, that if the Heir make not his 
Inventozp, he ſhall be bound after the Law 
Civil to all the Debts, though the Goods a= 
mount not to io much; and the Law Canon 
is not againſt that Law: and yer in Conlctence 
the Heir, which tn the Laws of England is cal-⸗ 
ted an Sxecutoz, is not in that caſe charged 
with the Debts, * but acco:ding to the value of 
the Gods. And now J pꝛay thee ſhew me fome 
Caſes where Conſcience ſhall be ruled after 
Law. 

Srnd, Iwill with god will ſhew thee lome⸗ 
What as me thinketh therein. 


C HAP. XX. 


q Here -foliow divers Cafes where Conſcience 
dd tobe oxdered* ator che Law, 


Þ E eldelf Hon ſhill have and enjoy his 
Fathet's: Lands at the Common Law 
* * E 3 in 
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in Conſcience, ag he ſhall in the Lam Aud in 
Burgh-Engliſ the younger Son ſhail enjoy the 
Anheritance, and that in Tonſcience, And in 
.Gavel-kinde all the Dons ſhall inhe tit the Kand 
together, as Daughters, at the Common Law, 
and that in Tonſcience, And there can be us 
other caſe aſſigned why Conſcience in the firſt 
caſe is with the eldeſt Bzother, and in the le- 
cond with the pounger Bꝛother, and in the 
third caſe with all the Szethren , but becauſe 
the Law of Eng:anc, by reaſsf of divers Cuz 
ſtoms, doth ſometime give the Land wholly to 
the eldeſt Hon fometime to the poungeſt, and 
ſometime to ali. Alſo if a mon of his meer 
motion make a Froſtfment of two acres of Land 
iptng in two ſcycral Shires, and maketh A. 
ber of ſeiſin in the one Tcre in the name of 
doth; in this caſe the Feoffee hath right but 
onei in the Acre whereof Livery of fein was 
made, becauſe he hath no Title by the Law : 
but if both Acres had been in one Shire, he 
Had had god right to both. And in theſe Ca⸗ 
{es the diverſitie of the Law maketh the diver= 
ty of Conſcience. 

Aifotf a man of his meer motion make a 
Feoffment of a Manoz, and ſaith not, i have 
and to hold, &c. with the ÞPppurtenances ; in 
that caſe the Feoffce hath right to the demeſne 
Lands, and to the Rents, tf there be Atturn⸗ 
ments, and to the Common pertaining to the 
Manoz ; but he hath neither Bight to the Þd= 
vowſons appendant. if any be, noz to t Uil-= 
laing regardant. But if this term with the 
Appurtenances had bin in the Deed, the Feof-= 
fee had right in Conſcience ag woll to the Bd-= 
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bowſons and Uillaing as to the refidue of the 
Wanoz : Burt ik the King of his meer motion 
give a Mano with the Pppurtenances,yet the 
Donee hath neither Right in Law noz Conſci= 
ence tothe Pdvowſons no; Utillains. And the 
diverfty of the Law in theſe caſes makes the 
dtverſity of Conſctence. 

Alſo if a man moke a Leaſe foz term of years, 
pielding to him and to his Þeirsg a certain 
Rent, upon condition that if the Rent be be 
hind by xl. days, #c. that then tt ſhall be law= 
ful to the Leſſoz and his Hetrs to re-enter; and 
after the Rent ts behind, che LeCoz agketh the 
Bent acco:ding to the Law, and tt is not pay= 
ed, the Leſſoz dieth, his Heir entreth; in this 
caſe his Entry ts lawful both in Law and 
Conlcience, But if the Leſſoz had died befoze 
he Had demanded the Rent, and his Heir de⸗ 
manded the Rent, and becauſe it is not payed 
he re-entreth; in that caſe his Re-entry is not 
lawful neither in Law noz Conſcience. 

Alſo it the Tenant in Dower ſow her Land, 
and die befoze the Coꝛn is ripe; the Co2n in 
Conſcience belongeth to her Erecutozs, and not 
to him in Reverſlon : but otherwiſe it is in 
Conſcience of G:al(s and Fruits. And the di= 
verſity of the Law maketh there alſo the diver⸗ 
ity in Conſcience. 

Alſo if a man ſeiſed of Lands in his demel⸗ 
ne as of Fee bequeath the ſame by his 1laff 
well to another and ts his Heirs, and dieth; in 
this caſe the Heir notwithſtanding the will 
hath right to the Land in Conſctence. And the 
rcaſon is, becauſe the Law judgeth that will 


E 4 to 


fo DIALOGUE L 


to be void; and ag tt is votd in the Law, ſo it 
4s void in Conſcience, 

Alſo if a man grant a Rent foz term of life, 
and make a Leaſe of land to the ſame. grantee 
fo: term of like, and the Tenant altenech both 
in Fe ; in this caſe he tn the Reverſion hath 

od Title tothe land both in Law and Con⸗ 
Gelege and not to the Rent And the reaſon 

8, becauſe the land by the ÞPlienatton is fo:= 
keit by the Law to him in the Meverſfon, and 
not the Rent. 

Filo if Lands be given to two men and to a 
woman in Fee, and after one of the men en⸗ 
tetmarrieth with the woman, and alteneth the 
Land, and dieth; tn this caſe the woman hath 
right but onely to the third part : bur if the 
man and the woman had been married together 
befo2e the firft Feotkment, then the woman, not⸗ 
withſtanding the Altenatton of her Pug band, 
"ſhould have had right in Law and Conſcience 
to the one half of the land. Ind ſo in theſe two 
caſes Conſctence doth follow the Low of the 
Realm. Alſo if a man have two Sons, one 
ve foꝛe E ſpouſais and another after Elpouſals, 
and after the Father dieth leiſed of certain 
lands; in this caſe the younger Son ſhall en-= 
joy the lands tn this Reatm, as Heir to his 
Father bath in Lawrand Conſctence And the 
cauſe is, becauſe that Son boꝛn kfrer Eſpou⸗ 
ſals 18 by the Law of this Realm the very 
Meir, and the elder Son is a Baftard, And ok 
theſe caſes and many other like in the Laws ok 
Esgland map be fozmed the S) Hoi of Conſci⸗ 
ence, or the true judgement of Conſcience, in 
this manner. Siadetelis miniſtreth the Majoz 
| thus, 
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thus, Bight wilenels is to be done to every 
man : upon which Ma joz the Law of England 
miniſtreth the Minoz thus , The Inheritance 
belongeth to the Son bozn after Eſpoulals , 
and not to the Son bo:n befo:eEſpoulals:then 


Conſcience maketh the Concluſion, and ſaith, 


Therekoze the Inheritance is in Conſcience to 
be given to the Son bozn after Eſpoulals. Ind 
lo in other caſes infinite map be fo:med by the 
Law of the Syllogiſm oz the rtght judgement of 
Conlctence : wherefo:e they that be learned in 
the Law of the Realm ſay, that in every cafe 
where any Law is 02datned ko; the diſpoſition 
of lands and goods, which ts not again the 
L aw of God, noz yet againf theL aw of Reaſon, 
that the Law bindeth all them that be under 
the Law in the Court of Conſcience, that is to 
ſay, inwardly in his Soul. Ind therefoze- it 
is ſomewhat to marvatil, that Sptrituat men 
have not endeavoured themſelves in time paſt 
to have moze knowledq of the King's Laws 
then they have done, 9: then they yer doe: koz 
by the ignoꝛance thereof they be oft times igno⸗ 
rant of that that ſhould oder them accozding 
to right and juſtice, as well concerning them= 
ſel ves, as other that come to them fo: Tounſel. 
And now foꝛaſmuch as J have an{wered to thy 
Queſttons as well as J can ; J pꝛay the that 
theu wilt chew me thy opinion in divers caſes 
fo:zmed upon the Lam of Ergl:ind, wherein Y 
am in doubt what is to de Holden therein in 
Conſcience. | 

Dot, Shew me thy Queſtions and Iwill 
ſay as me thinketh therein. 


CHAP, 
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CHAP. XXI. 


q The firſt Queſtion of the Student. 


Stud. I F any Jnfant that is of the age of xx 

years, and hath reaſon and wiſedome 
to govern himſelf, ſelleth his Land, and with 
the mony thereof buteth other Land of grea⸗ 
ter value then the firſt was, and taketh eher 
Pꝛelits thereot; whether may the Inkant ask 
His firt Land again in Conſcience, as he may 
by the Law. 

Dod. what thinkeſt thou in that Queſtion ? 

Stud, Me ſeemeth that, fozaſmuch as the 
Law-of t:ngland in this Article is grounded 
upon a P:rſumption, that is to ſay, that In⸗ 
fancs commonly afoze they be of the age of xxj 
years be not able to govern themſelves, that 
ret, fozalmuch as that Pꝛeſumptton fatieth in 
this Inkant, that he may not in this caſe with 
Conſcience ask the Land again that he Hath 
— 4 his great advantage, as be foze appea⸗ 
Tech. 

Dot, Is not this ſale of the Jnfant and the 
Feeofftnent made thereupon, it any were, vold⸗ 
able in the Law ? 

Stud, Pes verily. 

DoR, Ind tf the Feoffx have no right by the 
Bargain, noz by the Feoffment made the reup⸗ 
on, whereby heul d he then have rtghe thereto, 
as thou thinkeſt ? 

Stud. By Conſcience, as me thinketh, foz the 
reaſon that I have made befoze. 

DoF. Ind upon what Law ſhould =_ 

on- 
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Conſcience be grounded that thou ſpeakeſt of ? 
Foz it cannot be granted by the Law of the 
Realm, as thou haſt ſaid thy ſelf. And me= 
thinketh that it cannot be grounded upon ths 
Law of God, noz upon the Law of Reaſon t 
fo: Feoffments noz Contracts be not grounded 
upon neither of thoſe Laws, but upon the Law 
of Man. | 

Stud. Akter the Law of Bzoperty was 02= 
dained, the people might not conveniently lte 
together without contracts ; and therefoze it 
ſa meth that Contracts be grounded upon the 
Law of Reaſon, oz at the leaſt upon the Law 
that is called ju: gentium. 

Dot, Though Contracts be grounded upon 
the Law that is called Jus genium, becauſe 
they be fo neceary and ſo general among alt 
people; pet that pzoveth not that Contracts 
be grounded upon the Law of Reaſon ; fox 
rhough the Law called }us gentium be much ue= 
ceſſary fo: the people, yet it may be changed. 
And therefoze if tt were ozdained by Statute, 
that there ſhould be no Dale of Land, ne no 
Contract of Goods, and if there were, that it 
ſhould be void, ſo that every man ſhould con⸗ 
tinue till ſeiſed of his Lands and poſſeſſed of 
his Goods; the Stature were good. And 
then if a mon againſt that Dtatute ſold His 
Land fo: a ſumme of money, yet the Deller 
might lawfully retain his Land accozding to 
the Statute : and then he were bound ts no 
motze but to repay the money that he received, 
with reaſonable expenſes in that behalf, And 
fa in like wiſe methinketh that in this ca 
the Inkant may with good Conſcience m_—_ 
to 
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into his firſt land; becauſe the contract after 
the Maximes of the Law of the Realm is voidz 
fo, as I have heard, the Maximes of the Law 
be of as great ſtrength in the Kaw ag Statutes. 
And ſowe think that in this caſe the Inkant is 
bound to no moze, but only to repay the money 
to him that he ſould his land unto, with ſuch 
reaſonable cots and charges as he hath ſuſt= 
atned by reaſon of the lame. But tf a man ſell 
his land by a ſufficient and lawful Contract, 
though there lack Livery of ſeiſin oꝛ ſuch other 
Dolemnttics of the Law, yet the (eller is 
bound in conſctence to perfozm the contract. 
But tn this cale the contract is ſufficient, & ſo 
methinketh great diverſitic betwixt the caſes. 
Stud, Foz this time J hold me contented 
with thy optnton. 


* 


CHAP, XXII. 
CT The ſecond Queſtion of che Student. 


Fa man that hath lands fo? term ok 

Itke be impannelled upon an Jnqueſt , and 
thereupon leſeth Iſſues and dieth; whether 
may thole Iſſues be le vyed upon him in the 
Beverſlon tu Conſcience, as they map be by 
the Law ? | 

Doct. If they may be levred by the Law, 
what is the cauſe why thou doſt doubt whe⸗ 
ther they may be {evyed by conſcience. 

Stud. Foz there is a Maxime in the Laws of 
England, that where two Titles run together, 
the eldeſt Title Hall be pꝛekerred. Ind «n this 
cale the Title of him in the Reverſlon is be⸗ 
fo:e 
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foze the Title of the Fozfeiture of the Iſſues 
And therefaze J doubt ſomewhat whether they 
may be lawfully levyed.“ 

Lot, By that reaſon it ſeemeth thou art in 
doubt what the Law 1s in this caſe ; but that 
muſt neceſſarily be known, fo: elſe it were in 
vain to argue what Conſcience will therein. 

Stud. It is certain that the Law is ſuch; 
and ſo it is likewiſe if the Husband fozfett 
Iſſues, and die, thofe JAucs ſhall be levied on 
the lands of the jwife. 

Doct. Ind tf the Law be ſuch, it ſeemeth 
that Conſcience is ſo in like wtſe : fo; th it 
ts the Law, that foz execution of Juftice eve= 
ry man ſhail be impannelled when need re= 
quireth; it ſeemeth realſenable, that tf He 
will not appear, that he ſhould have ſome pu⸗ 
ntſhment foz his not appearance, fo: etſe the 
Law ſhould be clearly fruſtrate in that point. 
And the pain as J have heard, is, that he 
ſhall loſe Jſſues to the King foz his not 
appearance, twherefo:e it ſeemeth not incon⸗ 
ventent noz again> Conſcience , wo + the 
Law be, that thoſe Jfſues ſhall be Miedot 
him in the Reverſlon, fo: that- the conditt- 
on was -ſecretly underſtood in the Law to 
pals with the leaſe, when the leaſe was 
made. And therekoze it is fo: the Leſſez to 
beware, and to pꝛevent the danger at the ma⸗ 
king of the leaſe, oz elſe-tt ſhall be adzudged 
his own default. And then this particular 
Maxime, whereby ſuch Iſſues ſhall be levied 
upon him in the Reverſion, is a particular 
Exception tn the Law of England frem the ge= 
neral Maxime that thou haſt ——_— 
oze, 
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fo;e, that is to ſay, that where two Titles van 
together, that the eldeftTitle hall be pzeferred, 
and ſo in this caſe the general Maxime in this 
point chall hold no place, neither in Law no: 
in Conſcience, foz by this particular Maxime 
the ſtrength of the general Maxime is reftrain-= 
ed to every intent, that is to ſap, as well in Law 
os iu Conlcience, 


GH A. XXIII. 
T The third Queſtion of the Student. 


St, Fa Tenant foz term of life oz fog term of 

yeats do waſt, whereby they be bound by 
the Laws to yield to him in the reverſion 
treble Damages, and ſo ſhall fozfett the place 
waſted; whether is he alſo bound in Conſci⸗ 
ence to pay thole Pammages, and to reſtoze 
that place waſted immediatiy after the Walt 
done, as he is in the ſingle Dammages, 02 that 
de is not bound therets till the treble Damma- 
ges place waſted be recovered in the 
Ki Court. 

Doct. Befo:e Judgement given in the treble 
Dammages and of the place waftrd, he is 
not bound tn Conſcience to pay them, foz it is 
ancertain what he Gould pay: But it ſuffi- 
ceth that he de ready til Judgement be given 
co pieid Dammages acco:ding ts the value 
of the Walt ; but after the Judgement given, 
He is dound in Conſcience to yield the treble 
Dammages, and ailo the place waſted. Ind 
the ſame Law is in all Statutes Penal, that 
is to lay, that no may is bound in Conſcience 
to 
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to pay thr. Penalty till it be recovered by the 
L aw. 

Stud. whether may he that hath offended a= 
gain ſuch a Statute penal, defend the Action, 
E hinder the Judgment, to the intent he would 
not pay the Penalty , but onely üngie Dam= 
maces ? 

Doct. It the Ad ion be taken right wiſely ac= 
coꝛding to the Statute, and upon a juſt Cauſe, 
the Defendant may in no wiſe defend the Act= 
on, unleſs he have a true dilatozy matter to 
plead, which ould be hurtful to him ik He 
pleaded not, though he be not bound to pay the 
Penalty till it be recovered. 


CHAP. XXIV. 


The fourch Queſtion of the Student. 


Stud. IF a man enfeoffe other in certain Land 
upon condition, that ik he enfeoffe any 
other, that it ſhall be lawful fox the Feoffoz 
and his Heirs ta re-enter, fc. whether is this 
Condition good in Conſcience, though it be 
void in the Law e 
DoR. what is the cauſe why this Condition 
is void in the Law. 

Stud. The cauſe is this, by the Law it is inci⸗ 
dent to every State of t ũimple, that he that 
hath the Eſtate may lawfully by the Law, 
and by the gift of the Feoffo:, make a Fest- 
ment thereof ; and then when the Feoffoz re⸗ 
Kraineth Him after that he ſhall make no — 
nent to ns man agatuſt his own fo:zmer Gzant, 
and alſo againſt the purity of the Rate of a 
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Fee-=-ſimple, the Law judgeth the condition to 
be void: but it the condition had been, that he 
ſhould not have (nfeoffed. ſuch a man of (ach a 
man, that condition had been g@d, foz yet he 
might infeoffe other. 

Dot. Though the ſatd conditton be againſt 
the effec of the ſtate of a Fee-ſlmple, and allo 
again the Law; nevertheleſs it is not a= 
gain the Intent that the parties agreed up⸗ 
oh; and that at the time of the Livery. And 
kozaſmuch as the Intent of the parties was, 
that if the Froffee inifeoffed any man of the 
tand; that the Feoffoz ſhould enter, and to 
that intent the Feoffee took the ſtate, and af= 
ter bzake fhe Intent; it ſeemeth that the 
_ in Conſcience ſhould return to the Fe⸗ 
offoz. 

Stuck The Intent of the parties in the 
Laws of bneland is void tn many caſes, that 
18 to ſay, tf he be not ozdered acco2ding to the 
Law. And tf a man of his meer motton, 
without any recompence , tntending to give 
'Tands to another and ro his Heirs, make a 
Deed unto him, whereby he gtveth him thoſe 
lands, to have and to hold ts him fo: ever, in⸗ 
tending that by the word for ever the Feoffee 
ſhould have the land to him and to his Hetrs ; 
in this caſe his Intent is votd, and the other 
ſhall have the land onely fo: term of life. Al⸗ 
ſotf a man give lands to another, and to His 
Heirs fo2 term of xx. years, intending that 
ik the Leſſee die within the term, that then 
his Hetrs ſhould enjoy the {and during the 
term; in this caſe his Intent is vold, foz 
'by the Law of the Realm all Chattels _ 
an 
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and perſonal ſhall go to the Executozs, and not 
to the Heir. Alſo if a man give lands to a man 
and to his wife , and to third perfon, in⸗ 
tending that every of them ſhould take the third 
part of the tand as th:ce common perſons 
Gould, his Intent is void; foz the Husband 
and the Wife, ag one perſon tn the Law, ſhall 
take onely the one Half, and the third Perſon 
the other Half, But theſe caſes be alway to be 
underſtood where the ſaid Eſtates be made 
without any Recompence. And fozaſmuch as 
in this p:incipal caſe the Intent of the Feoffoz 
is grounded againſt the Luw, and that there is 
no Recompence appointed fo: the Feoffment, 
methinketh that the Feoffoz hach neither right 
to the land by Law no: Conſcience : foz if he 
ſhouid have it by Tonlctence, that Conſcience 
ſhould be grounded upon the Law of Kcaſon ; 
and that it cannot, foꝛ Conditions be not groun- 
ded npon the Raw of Reaſon, but upon the 
Maxims and Cuſtoms of the Realm;and there» 
koze it might be ozdained by Statute, that all 
Conditions made upon land ſhould be vol d. And 
when a Condition is void by the Maxtms of 
the Law, it is as fullp void to every Intent, 
69 tf it were made votd by Statute: and ſo 
methinketh that in this caſe the Feoffoz Hath 
no right ta the land in Law noz in Conſcience. 
D-&, Jam content thy. opinion Rand, tilt 
we ſhall have hereafcer a better leiſure to ſpeak 
farther in this matter. 


DIALOGUEL 


CHAP: XXV. 
The fifth Queſtion of the Student. 


Sr, 12 a Fine with Pꝛoclamation be levied 

accozding to the Stat. and no claim made 
within v. vears, #c. whether is the right of a 
Stranger extinced thereby in conſcience, ag 
it is tn the Law ? 

Dod. Upon what conſideration was that 
Statute made ? | 

Stud. That the Bight of lands and Tene⸗ 
ments might be the moze certainly known, and 
not to be ſo uncertatn as they were befoze that 
Statute. 

Doct. And when any Law of Man is made 
foz a Commonwealth, oz foz the god Peace and 
quietneſs of the people, oz foz any Inconveni⸗ 
ence oz hurt to be ſaved from them, that Law 
is god; though percaſe it extind the Right of 
a Stranger, and muſt be kept in the Court of 
Conſcience: foz, as it is ſaid befoze in Ch. 4. 
by Laws rightwiſely made by Man it appea⸗ 
reth who hath right to the lands and gods, fo: 
whatloever a man hath by ſuch a Lawhe hath 
it righrwilely, and whatſoever He holdeth a= 
gainſt ſuch a Law, he holdeth unrightwiſely, 
Ind furthermoze tt is Card there, all the Laws 
made by man which be not contrary to the Law 
of God mult be obſerved and kept, and that in 
Conſcience, and he that deſpiſeth them deſpt- 
ſeth God, and he that reſiteth them reſiteth 
God. Alſo it is to be underſtood, that Pol= 
ſeſlions and the Right thereof are ſubject — 

| the 
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the Laws, ſo that they therefoze with a cauſe 
reaſonable may be tranſlated and altered from 
one man to another by the ac of the Law. 
And of this confideratton that Law is ground- 
ed, that by a Contract made in Fairs and 
Markets the P:operty is altered, except the 
P2operty be to the King, ſo that the buyer pay 
Toll, oꝛ do ſuch other things as ts accuſtomed 
there ts be done upon ſuch contracts, and that 
the buyer knoweth not the kozmer P2operty. 
And in the Law Civil there is a like Law, 
that tf a man have another man's Goods with 
a Title three years, thinking that He Hath 
Right to it, he hath the very Right unto the 
thing ; and that was made foz a Law, to the 
intent that the P2operty and Right of things 
ſhould not be uncertain, and that Uartance and 
ſtrife ſhould not be among the people. And 
fozaſmuch as the ſatd Statute was ozdained 
to give a certainty of Title in the lands and 
tenements compꝛiſed in the Fine, it ſeemeth 
that that Fine extincteth the Title of all other, 
as well in C onlcience, as it doth in the Law. 
And ith I have anſwered to thy Queſtton, J 
pꝛap thee let me know thy minde in one Que⸗ 
tton concerning Tatled lands, and then J will 
trouble thee no farther at this time, 
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q A Queſticn wade by the Doctour, how certzin 
Recoverics that be uſcd in the King's Courts 
to defeat tailed Land inay ſtand 
with Conſeiencc. 


Habe heard ſay, that when a man that 13 
lei ſed of lands in the Tatil ſelleth the land, 
that it is commonly uſed, that He that buyeth 
the land ſhall, fo: his Surety, and fo: the a= 
voiding of the Tail in that behalf, cauſe ſome 
of His Friends to recover the {21d Lands again 
the ſaid Tenant tn tail: which Recovery, as 
J have deen credibly tnfozmed, ſhali be Had 
in this manner. The Demandants ſhall 
ſuppoſe in their wit and Declaration, that 
the Tenant hath no Entry but by ſuch a 
Stranger as the Buyer ſhall 1i to name and 
appornt where indeed the Demandants never 
had poffeſſten thereof, no: yet the ſaid Stran⸗ 
ger. And thereupon the ald Tenant in tail 
ſhall appear in the Court, and by aſſent of the 
parties ſhall vouch to warrant one that he 
anoweth well hath nothing toyteld in value. 
And che Uouchee ſhall appear, and the De= 
mamdants ſhall declare againſt him; and there⸗ 
upon he ſhall take a day to emparle at the ſame 
term, and at that day by aſſent and Covin of 
the parties he ſhall make Default, upon which 
Default, becauſe it is a Default in deſpite of 
the Tourt, the Demandants ſhall have Judg= 
ment to recover againſt the Tenant in tatl , 
and he over in value againft the Uouchee : — 
this 
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this Judgment and Recovery in value is taken 
foz a Bar of the Tati fo: ever. How may it 
therefo:e be taken, that che Law ſcandeth with 
Conſcience, that as it ſeemeth alloweth and fa⸗ 
vout eth ſuch feigned Recoverics. 

Scud. It the Tenant in tail ſell the land foz 
a certain ſum of monp, as ig agreed betwixt 
them, at ſuch a pꝛice as is commonly uſed of 
other lands, and fo: the ſurety of the Sale ſut᷑⸗ 
fereth ſuch a Recovery as is afozefatd ; what 
is the cauſe that moveth the tos doubt whether 
the ſaid Contract, oʒ the Recovery made there= 
upon, fo: the Surety of the Buper that hath 
truly payed his mony koꝛ the ſame, ſhould ſt and 
with Conſcience ? 

Dua. Two things cauſe me to doubt therein. 
One is, fo: that after our Loꝛd had given the 
Land of Beheſt to Abraham and to his Seed, 
that is to ſay, to his Childꝛen, in poſſeſſion al⸗ 
way to continue, he ſald to Mole, ag it appear⸗ 
eth Levir, 25. che Land hall not be told for ever, 
for it is mine: and then our Loꝛd aſſtgned a cer⸗ 
tain manner how the land might be redeemed 
in the year of jubelce, if it were fold bekoze. 
Ind kozaſmuch ag our £9:d would tha: the 
land ſo given to Abranem and yis Thildzen 
ſhould not be ſold fo: ever, it feemeth that he 
doth againſt the enſample of God that atteneth 
oꝛ ſelleth the land that is given to him and to 
his Childzen, as lands entailed be given. 
Another cauſe is this ; It appeareth by the 
Commandment of God, that chou ſhalt not co- 


vet the houſe of thy neighbor, c. And tf that 


Concuptſence be p:ohtibited,. moze ſtronger 
then the unlawkul Taking and withholding 
3 there⸗ 


84 DIALOGUETL. 


thereof is pꝛohibited: and foꝛaſmuch as tatled 

land, when the Anceſtoz is dead, is a thing 

that of right is belonging to his Hetr, fo: that 

he is Heir accozding to the Gift, how may the 

rey wes Right oz Conſcience be holden from 
im? 

Stud. Motwithſtanding the Prohibition of 
Almighty God, whereby the Land that was 
given to Abraham and to his ſeed might not be 
altened foz ever, pet lands within walled 
Towns might lawfully be altened foz ever, ex⸗ 
cept the lands of the Leviics, appeareth in 
the ſaid 25. Chip. of Levitic. And ſo it ap⸗ 
peareth that the (Catd P2ohtbition was not ge⸗ 
neral foz every place, and that among the 
Jews. Ind it appeareth alſo that tt was given 
onely to Abrahim and his childzen, and ſo it 
was not generally to all people. Ind it appea= 
reth alſo, that it extended not but onely to the 
land of P:omiſſion, as it appeareth by the 
wo:ds of the ſald Chapter, where it is ſaid 
thus, All the Region of our poſſeſſion ſhall be ſopid 
under the condition of Redeeming +: whereby ap= 
peareth that lands in our Countries be not 
bound to that Conditton; and as they be not 
bound to that Conditten, by the ſame reaſon 
it followeth that they be not bound to the ſame 
Ducceſſion. Therefoze that ſatd Law, that 
wills that the land given to Abraham and to 
His Seed ſhall not be fold fo: ever, bindeth no 
land out of the land of ÞP2:omiſſion ; and 
ſome men will ſay, that then the Paſſion of 
our Lo:d was p:omulgate and known, bindeth 
not there; Ind to the ſecond Reaſon, which is 

grounded upon the Commandment ok God: 


It 
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Jt mult needs be granted that it is not lawful 
to any man unlawfully to covet the Mouſe of 
his neighbour, and that then moze ſtronger he 
may not unlawfully take it from him. But 
then it remaineth foz thee yet to pzove how in 
this caſe this tatled land that ts ſold by his 
Anceſtoz, and whereof a Recovery is had re⸗ 
coꝛded tn the King's Court, may be ſatd the 
lands of the Heir. 

Doct. That may be p2oved by the Law of 
the Realm that is to ſay, by the Statute of 
Weſtminſter, 2. cap. 1. where it is ſatd thus. 
The will of the Giver expꝛeſly contained in 


- the Deed of his Hift ſhall be from hence fozth 


obſerved, ſo that they to whom the Tene⸗ 
ments be ſo given (hall not have power to alt= 
en, but that the lands after their death ſhall 
remain to the Iſſue, 0z return to the Donour, 
if the Jſſue fatl Wy the which Statute it 
appeartth evidently,that though they to whom 
the Tencments were ſo given altened them a⸗ 
way, that pet nevertheleſs they tn Law and 
Conſcience, by reaſon of the laid Stotute, 
ought to remain to their Heirs accoꝛding to the 
Gift ; fox it is Holden commonly by all Do= 
cours, that the Commandments and Rules of 
the Lawof man, oz of a poſitive Law that is 
lawfully made, binde all that be Dubjets 
to the Law accozding to the minde of the 
Maker, and that in the Court of Conſct= 
ence. 

Stud. Dol thou think that it a man offend 
againt a Statute penal, that he offendeth in 
Conſcience ? Admit that he do it not of a wil⸗ 
ful diſobedience, oz that he will not obey the 

F 4 Law: 
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Lam: foz ik he do it of Diſobedience, J think 
he offendeth, - 

Doc. JE it be but onely a Statute that is 
called Popular, it bindeth not in Conſcience to 
the payment of the Penalty,ttl1 it be recovered 
by the Law, and then it doth binde in Conſct= 
ence: but if a Statute be made pzincipalie to 
remedy the hurt of one party, and foz that 
Hurt it giveth a Penalty to the party, in that 
caſe the offendour of the Statute is bound tm= 
mediately to reſtoze the Dammages to the va⸗ 
lue of the hurt, ag it is upon the Statute of 
Waſt; but the Penalty above the hurt he is 
not bound to pay tiii Judgement be given, ag 
it is ſaid befoze, But Statutes by the which 
it is aſſiqned who ſhatl have right oz property 
to theſe Lands and Tenements, ' 02 to theſe 
Gods 0: Chattels, if it be not againſt the Law 
of God Roz againſt the Law pe Reaſon, binde 
all them that be ſubject tolthe Law in Law 
and Conſcience, And ſuch a Statute is the 
Statute of Weſtm. 2. whereof we have treated 
befo:e ; wherefoze it muſt be obſerved by Con⸗ 
lctence. 

Stud. But ſome hold that the Statute of 
Weſtm. 2, was made of a ingularicy and pꝛe⸗ 
ſumption of many that were at the lald Patlia⸗ 
ment, foz exalting and magnifying of their own 
Blood; and therefo:e they ſay that that Sta= 
tute made by ſuch a pꝛeſumption bindeth not in 
Conſcience 

Doct. It is very perilloug to judge fo2 cer⸗ 
tain that the ſaid Statute was made of ſuch 
pꝛeſumption as thou ſpeakeſt of: fo there be 
many confiderations to pꝛove that the ſaid 
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Statute was not made of ſuch pꝛieſumption, 


but rather of a very good minde of all the 
Parliament, oz at the leaſt of the moze part 
thereof , and foz the common wealth of all the 
Realm, and firſt in the Ring, the which 
in the ſaid Parliament was the Head, and 
molt chief and pzinctpal part of the Parli⸗ 
ment, ( as he is in every Parliament) can= 
not be noted to be ſuch intent: foꝛ it is not ne= 
cefſary, noz it was not then in uſe, that lands 
of the Crown ſhould be entailed. And in 
Spiritual men, ne yet in certain Burgeſſes 
and Citizens of the latd Paritament, which 
at that time had no land, there can be noted 
no ſuch fngularity : noꝛ yet in the Moblemen 
and Gentlemen, no: ſuch other as were of 
the ſaid Parliament and had Lands aud Te= 
nements, It is not good to judge in certain 
that they did it of ſuch pꝛeſumption; but it 
is good and expedient in this caſe, ag it is in 
other caſes that be tn doubt, to Hold the ſu⸗ 
rer wap, and that is, that it wag made of 
Charitie, to the intent that he noz the Heirs 
of him to whom the Land was given ſhould 
not fall into extreme povertie , and thereby 
haply run into offence. agatn>t God. Ind 
though it were true, as they ſay, that it 
was not made of Charity, but of p:eſums 
ptton and (Ingularity, as they ſpeak of: 
nevertheleſs, fozaſmuch as the Dratute is 
not agatnſt the Law of God, noz again 
the Law of Reaſon, it muf be obſerved 
by all them that be Subjects unto that 
Law. Foz, as John Gerſon, in the Trea= 
riſe that he entitled in Latine Ds vit ſpiriroali 
An.mz 
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Animz, the fourth Leſſon, aud the third Co20i- 
Lary, ſaith, God wills that makers of Laws 
Judge onely of outward things, and reſerve 
ſecret things to him. And lo it appeareth that 
man may not zudge of the tnward tntent of the 
deed, but of ſuch things as be apparent and 
certain: but it is not apparent that there 
was any ſuch co:rupt intent in the makers 
ot᷑ the (aid Statute : how may it there koze be 
Laid that the Law is good oz rightwiſe, that 
Kot onely Cſuffereth ſuch things againſt the 
Htatute, but alſo againft the Commandment 
of God ? 

Stud, To that ſome anſwer and ſay, that 
when the land is ſold, end a Recovety is had 
thereupon tn the King's Court of Recozd, that 
it ſuffereth to bar the Tail in Conſcience ; fo: 
they ſay, that as the Tail wag fir 0zdained by 
the Law, ſo they Cay that by the Law it is ad⸗ 
nulled again. 

Doct. Be thou thy ſelf judge, if in that caſe 
there be like authozity in the making of the 
Tail as there is in the adnulitng thereof : foz 
it was 02datned by authozity of Parliament, 
the which is alwap taken foz the moſt high 
Court in this Realm befoze any other, and 
it is adnulled by a falſe Suppolal, fo: that, 
that they that be named Demandants ſhould 
Have rtght to the Land, where in truth they 
never had right theteto : whereupon followeth 
a falſe Suppoſal in the wit, and a falſe 
Suppoſal tn the Declaration, and a Woucher 
to warrant by Covtn of ſuch a perſon as hath 
nothing to pield in value; and thereupon by 
Covin and Concluſion of the parties — 
et 
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eth the Dekault of the Uouchee, by the which 
De fault the Judgement ſhall be given. Ind 
ſo ali the Judgement is dertved and grounded 
of the untrue Suppolal and Covin of the 
parties, whereby the Law of the Reaim, that 
hath ozdained ſuch a W2tt of Entrie to help 
them that Have right to lands 02 Tenements, 
is defrauded, the Court is decetved, the Heir 
is diſherited, and, cs it is to doubt. the Buyer 
and the Seller, their Hetrs and Aſſigns, ha= 
ving knowledge of the Tatl, be bound to Re= 
ſtitution. nd verily J have heard many times, 
that after the Law of the Realm ſuch Recove= 
ries ſhould be no Bar to the Heir in the Tatl, 
if the Law of the Realm might be therein in⸗ 
differently Heard, 

Stud. J cannot ſe but that after the Law of 
the Realm it is a Bar of the Tail : fo: when 
the Tenant in tail Hath Wouched to warron⸗ 
ty, and the Uouchee hath appeared and entred 
into the warranty, and after hath made De⸗ 
fault in deſpite of the Court whereupon Judg⸗ 
ment is given fo: the Demandant agatnft the 
Tenant, and fo: the Tenant that he ſhall reco⸗ 
ver in value againſt the Mouc he; if the Heir in 
the Tail ſhould after b:1nx his Formedon. and 
recover the lands entatled, and after the Uou= 
chee purchaſeth lands, then ſhould the Heir 
allo have Execution againſt him to the vaiue 
of the lands entatled, as Hetr to his Anceſtoz 
that wag Tenant in the firſt Tction, and fo he 
ſhould have his own lands, and elſo the 
lands recovered in value. Ind therefso:e, be⸗ 
cauſe of the pꝛeſumption that the Mouche may 
purchaſe lands after the Judgement ſome be 
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of opinion that it is in the Law a god Bar of 
the Tail. | 

Do. I ſuppoſe that in that caſe thou haſt 
put. that the WUouchee may bar the Heir in tail 
of his Recoverie in value, becauſe he hath re= 
covered the fir lands, Nevertheleis J wtll 
take a reſpite to be advtled of that Recovery in 
value. Ind tf thou cant yet hew me any other 
conſideration, why the ſatd Recovertes ſhould 
{and with Tonlctence, I pzay the let me hear 
thy conceit therein; fo: the multitude of the 
ſatd Recoveries is ſo great, thac tt were great 
pitte that all ſhould be bound to Reftitutton 
that have lands by ſuch Recoveries, th there 
is none (as far as J can hear) diſpoſe them to 
re ſtoze. 

Stud. Dome men make another reaſon to probe 
that the ſatd Recoveries ſhould be (uffictent by 
the Law to avoid the Statute of Weſt. then 
and ik they be ſuffictent thereto, they be ſuffi-= 
cient in Conſcience. 

Do&, what is their reaſon therein ? 

Stud. In the 7. year of H. 38. c. 4. among other 
things it ts enacted, that all Recoverers their 
Meirs and Align, may avow and juſtifie fo: 
Bents, Services and Cuſtoms by them reco⸗ 
vered, as they againſt whom they recovered 
might have done. And then they Cay, that when 
the Parltament gave to ſuch Recoverers au⸗ 
thoztty to avow and juſtifle fo: ſuch Rents Cu⸗ 
ſtoms and Services as they recovered, that 
the intent of the Parliament was, that ſuch 
Kecoverers ſhould have right to that foz the 
which they ſhould avow oz juſtiffe : foz elſe they 
Cap that it ſhouid be in vain to give them ſuch 
pow⸗ 
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power, and that the Parliament ſhould elſe be 
taken in manner as koztiſters of w:ongfut 
Cities: and ſo they lay that ſuch RKecoverersg, 
by reaſon of the laid Dcatute, have right by 
the Law. 

Doct. That Statute, ag it ſcemeth, was 
made onely to give to the Recoverers a fozm 
to avow and juftifie, which they had not befoze, 
though they had recovered upon a god Title. 
And the cauſe why they had no fe:m to abo 
oz juſtifie befoze the ſaid Statute was, foza[= 
much as the Recoverers did not by the pzr= 
tence of their Acton affirm the Pelleiſſlon of 
him oz them againſt whom they recovered, 
noz claimed not by them, but rather difair= 
med and deſtroyed their Eſtate, And theres 
koze they cannot alledge any continuance of 
their Title by them, as they map that Have 
Rents oz Services, oz ſuch other, ot the Gzant 
of other by Deed oz by Fine. And therefo:e, 
as tt ſe meth, the moſt pꝛincipal eſtate of the 
Statute wag, that ſuch Recoverers ſhoutd a= 
vow and juſtifie foz Rents, Services and Cu⸗ 
ffomsg, as they ſhould oz might doe that Had 
them by Fine oz Deed ; net having any re= 
ſpect, as it ſemeth, whether they recovered a= 
gain Tenant in Fe- ümple oz in Fee-tail, 
noz whether the Recoveries were had upon a 
rightful Title. Ind therefoze, as me ſœtucth, 
the ſaid Statute neither affirmeth noz diſaſtir⸗ 
meth the Title of Recoverers, mhereby they 
do avow : Foz if a man hath right befoze the 
Recovery, the Bight ſhould remain unto him 
notwithtanding the ſatd Statute ; and fo me 
feemeth that the Title of them that have the 

ind 
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Land entailed by (ſuch KBecoveries is no⸗ 
thing fozttfied noz affirmed by the ſaid Sta⸗ 
tute, but that they are in the ſame cale ag 
they were bekoze. what thinkeſt thou there= 
in? ä 

Stad. This matter is great: foz, as thou 
ſapeſt, there beſo many that Have tailed lands 
by fuch Recoveries,that it were great pity and 
heavpnels tocondemn ſo many perſons, and to 
judge that they all were bound to Reftitution, 

Foz JÞ think there be but few in this Realm 
that have lands of any notable value, but 
that they oz their Anceſto2s, oz (ſome other by 
whom they claim, have had part thereof bp 
ſuch Recoveries. Inſomuch that Lozds Spi⸗ 
ritual and Tempozal, Knights, Squires , 
Rich men and Pooz, Monaſtertes, Colleges 
and Hoſpitals have ſuch land, foz ſuch Re= 
coveries have been uſed of long time: who 
map think therefoze, without great heavinels, 
that ſo many men ſhould be bound to Reſtitu= 
tion, and that yet, as thou ſayeſt. no man diſ⸗ 
poleth him to make Beſtttution? Ind fo J 
am in manner perplexed, and wot not what to 
Cay tn this caſe, but that yet J truſt that Pg= 
nozance may excuſe many perſons in that be= 
half, 

Do&,. Jgnozance of the Deed may excule, 
but Jgnozance of the Law excuſcth not, but it 
be invinctble, that is to ſay, that they have 
done that in them is to know the truth : as 
to counſel with learned men, and to agk them 
what the Law is in that behalf; and ik they 
anſwer them that they may doe this oz that 
lawfully,then they be thereby excuſed tn Ton⸗ 
ſctence. 
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ſctence, But yet in man's Law they be not 
thereby diſcharged : but they that habe taken 
upon them to have knowledge of the Law, be 
not exculed by Ignozance of the Law; ne no 
moze are they that Have a wilful Jgnozance, 
and that would rather be Jgnozant than to 
know the truth, and therefoze they wilt not di⸗ 
ſpoſe them to agk any Counſel in it. And if it 
be of a thing that ts againft the Law of God oz 
the Law of Reaſon, no man ſhatl be excuſeb of 
Ignoꝛance; and ſo the re be but few that be ex⸗ 
cuſed by Jgnozance. 

Stud. What then? ſhall we condemn ſo many 
and ſo notable men. 

Doct. we ſhall not condemn them, but we 
ſhall give them thetr pertl. 

Stud. Pet J truſt their danger is not ſo 
great that they ſhould be bound to Keſtttutt= 
on: Foz ] hau Gcrion ſaith in his ſatd Book 
calied De unicate Eccleftaſtics z conſidetat ione ſe- 
Cura. Quod communis error ficit jus, that is 
to ſay, Þ common Errour maketh a Right. 
Df which wozds, as it ſeemeth, ſome truſt 
may be had, that though it were fully admit= 
ted the (atd Recoveries were firſt had upon an 
unlawkul ground, and againſt the good o2der 
of Conſcience, that yet nevertheleſs, fozal(= 
much as they have been uſed of long time, ſo 
that they have been taken of divers men that 
have been right=well learned in manner as fo: 
a Law, that the Buyers partly be excuſed, ſo 
that ther be not bound to Reſtitution, Ind 
mo:eover, it is certain that the Statute of 
Weſtminſter 2. noz none other Statute made by 
man cannot be of greater value o: 8 
then 
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then wag the Bond of Matrimony that wag 
oz dained of God. And though that Bond of 
Watrimony wag indiſſol vable, yet neverthe⸗ 
ieſs Moics ſuffered a Bill of BRefuſal to the 
Jews, which in Latine is called Libellum Repudii, 
and ſo they might thereby foꝛſake their Wives, 
as it appeareth Deuteton. 22 And therefoze like 
as a Diſpenſation was ſuffered agatnſt that 
Bond, ſo it feemeth it may be againſt the 
Statute. 

Doct. Zs to that reaſon that thou haſt lat 
made of a Biil of Refuſal, let all Purchaſozs 
of Rand hear what our Lozd ſatth in che Go⸗ 
ſpel of the Ins, of that Btli of Refuſal. Mat- 
thew 19. where he ſalth thug, For the hardneſs of 
your heatts Mn es ſuftcred youu to leave your Wives: 
for at the beginning it was not ſo, Ok which woꝛds 
Tocours hold commonly, that though ſuch a 
Bill of Refuſal was lawful ſo that they that 
refuſed their Wives thereby ſhould be without 
pain in the Law, that pet it wag never lawful 
ſo that it ſhould be without ſin. And ſo like⸗ 
wile it may be ſaid in thts caſe, that ſuch Re⸗ 
coveries be ſuffered fo: the hardneſs of the 
hearts of Engl ſhzmen, which deſlre Land and 
Poſſeſſion with lo great greedineſg, that they 
cannot be withd2:awn from it neither by the 
Law of God no: of the Realm. And therefoze 
the rich men ſhould not take the Poſſeſſtons of 
poz men from them by power, without co- 
lour of Title, thit is to ſay, neither by 
open Diſle(ln, oz by the onely Sale of the 
Tenant in tail; and ſo to hold them a⸗ 
gataft the expreſs woꝛds of the Statute, ſuch 
Recoveries have been (ſuffered. Ind though 
07 
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fo; their gteat multitude they may hapiy be 
without pain as ts the Lawof the Realm; 
yet it is to fear that they be not- withour 
offence as again> God. And as to the o⸗ 
ther Keaſon . that a common Errour ſhould 
make a Right, thoſe wozds, as me ſameth, 
be to be thug underſtood, that a Cuſtome uſed 
again the Law of man ſhall be taken in ſome 
Countreys foz Law, if the people be ſuffered 
ſo to Continue. And pet ſome men call ſuch 
a Cuſtome an Errour, becauſe that the con= 
tinuance of that Cuſtone ' againſt the Law 
was partly an Errour in the people, foz that 
they would not obey the Law that was made 
by therr Superiours to the contrary of that 
Cuſtome. But 1t is to be underſtood that 
the ſatd Recovertes, though they have ben 
long uled, may not be taken to have the 
ſtrength of a Cuſtome ; foz many as well 
learned as unlearned have alway ſpoken a= 


gainſt them, and pet do. Ind furthermoze, 


as J have heard fay, a Cuſtome oz a 
Pzelcription in this Realm againſt the 
Statutes ok the Kealm mevails not in rhe 
L aw. 

Stud. Though a Cuſtome in this Realm 
p2evaileth not againſt a Statute 89 to the 
Law, yet it ſeemeth that it map prevail a= 
gainſt the Statute in Conſcience : fo; though 
Ignozance of a Statute excuſeth not in the 
Law, nevertheleſs it may excuſe in Conſct= 
ence ; and ſo it ſcemeth that it map do of-a Cuz 
ſtome. 

Dot, But if ſuch Recoveries cannot be 
b:ought into a lawful Cuſtome in the Law, it 
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ſeemeth they may not be b:ought into a Cuz 
ſome Conſcience, foz Conſcience muſt al⸗ 
mar be grounded upon the Law, and in this 
caſe it cannot be grounded upon the Law of 
Keaton, noz upon the Law of God; and there= 
faze if the Law of man (er ve not, there is no 
ground whereupon Conſcience in this caſe 
ma be grounded, And at the beginning of 
ſuch Recovertes, they were taken to be good, 
becauſe the Law ſhould warrant them to be 
cod, and not by reaſon of any Cuſtome : and 
fo if the reaſon of the Law will not ſerve in 
the Recoveries, the Cuſtome cannot help, foz an 
evil Cuſtome is to be put away. And therefoze 
me la meth that thy Recoveries be not without 
offence again God, though haply foz their 
great multitude / and that there ſhould not be 
ag it were u ſubverſlon of the Inheritance of 
many in this Realm, as well of Spiritual as 
Tempozal, they be without pain in the Law 
of the Realm except ſuch Recoveries as by 
the common courſe of the Law be voidable in 
the Law by reaſon of. ſonie-Uſe , 02 of ſome 0=. 
ther ſpecial matter: but what pain that 19, J 
will not temeronfly judge, but commit it to the 
goodneſs of our Loꝛd, whoſe Judgements be 
very derp and p2ofound ; noz J will not fully 
attirm that they that Have lands by ſuch Re= 
coveries ought to te compelled to Reſtitution : 
duc this ſeemeth to me to be good connſel, that 
every man hereafter hold that is certain, and 
leave that is uncertain, and that is, that he 
kep himſelf from ſuch Recoveries , and then he 
hall be free from all ſcrupuleulſneſs of Conſci⸗ 
ence in that behalf; ey 
tud. 
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Stud. It teemeth that tn this Quettton thoy 
pondereſt greatly the ſatd Statute of Weſtmin- 
{ter 2. and that though it be but.onely a Law 
made by man, that yet fozaſmuch as it is not 
againſt the Kaw of Reaſon, noz the Law of 
God, thou thinkeſt that. it muſt be holden in 
onlctence : and over that, ag it ſeemeth, thou 
art ſomewhat in doubt whether theſe Recove= 
ties be any Bar to the Heir in the Tail by the 
Law of the Realm, unleſs that he have in va= 
luc in deed upon the Uouchee ;. and that thou 
wilt thereupon take a reſpite oz thou ſhew thy 
full mine there in: and in {tkewiſe thou think= 
eſt. ag J take it, that thoſe Recoverixg cannot 
be bzough into a Cuſtome, but that the lon⸗ 
ger that they be ſuffered ta continue, if they be 
not good by the Law, the greater is tht offencs 
again Pod. And thereloze than pondereſt lit⸗ 
tle that Cuſtame, but ret thou agretſt that it 
is good to ſpare the multitude of them that bg 
paſt, teſt a ſubverſton of the Inheritance of 
many of this Realm might follow, and great 
ſtrife and partance alſp, if they ſhould be ad= 
nulied koz the time paſt, except there be any o⸗ 
ther ſpecial cauſe to avoid them by the Law, ag 
thou haſt touched in the laſt Reaſou : but thou 
thintzeg that it were gad, that from hencekozth 
ſuch.Reeoverits. chould be clearly pzohibitrd, 
and net be (ſuffered to be had in aſe, as they 
have hen befoze ; and thou counſelleſt all men 
theref92:e to refrain themſelvts from ſuch Rez 
1 hereafter... 8 
Bog, EThay takeſt well, that J have ſatd, 
and accozding as J have mrant it. | 
Stud. Now, I pra yy ſth J have vey | 
2 rh 
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the Queſtion of theſe Recoveries, accoꝛding to 
thy deſire that thou wouldeſt anſwer me to ſome 
particular Mueſtions concerning tailed Lands, 
whertot thou Haſt at this time given us occaſt= 
on to (peak, 

Dot. Shew me theſe Queſtions, and J will 
ſhew the my minde thevetn with good will. 


CHAP; XXAViIt. * 


C Thc fi:ſt Queſtion of the Student, cen- 
ccrning Tailed Lands, 


St. IF a Diſſeiſoz make a Gift tn tail to John at 
Sti.c, and J. ar St. foz the redeeming of the 
Title of the Djſſeiſce agreth with him, that 
he ſhall Have a certain Rent out of the ſame 
Land to him and to His Heirs, and foz the 
ſurety of the Rent it is deviſed that the Dil⸗ 
ſeiſck Chall releaſe His right in dhe Land, 4c. 
and that ſuch a Recoverie as we have ſpoken of 
be foze (hall be Had again the Catd J. at St. to 
the uſe of the payment of the ſatd Rent and of 
the fozmer Tail: whether ſtandeth that Reco-= 
very well with Conlctence oz not, as. thou 
thinkeſt ? 
oct. I ſuppole it doth, foz it is made foꝛ the 
ſtrength and ſurety of the Tail, which the Diſ= 
ſeiſee might have clearly defeated and avoided 
if he would: and therefo:e J think if the laid 
J. at S. had granted to the Diſſeiſee only. by his 
Ded a certain Rent foz Releaſing of his Title, 
that Gꝛant ſhould have bound the Heirs. if the 
Tail foz ever. And then if the Diſleiſck koz his 
moze ſurety will have ſuch a Recoverte, 9 
** Si oze 
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foze appe areth, it ſcmeth that Recovery ſtand⸗ 
eth wich good Conſcience, 

Stud. It ſremeth that thy opinion is right good 
in this matter. And alſo it appeareth that with 
a reaſonable cauſe ſome particular Recoveries 
may (and both with Law and Conlctence to 
bar & Tail. 


CHAD. XXVII. 


T The ſecond Queſtion of rhe Student, con- 
cerning Tailed Lands, 


Fa Tenant in Tail ſuffer a Recovery 

againſt him of his Lands entailed, to the 
intent that the Recoverer ſhall and ſeiſed 
thereof to the uſe of acertain woman whom he 
intendeth to take to his wife, foz term ok like, 
and after to the uſe of the fir Tail, and after 
he marrteth the lame woman: whether ſtandeth 
that Recovery with Conſcience, though other 
Kecovertes upon Bargatiis and Dales dtd 
not 2? 

Doct. Jt ſemeth veg: fo: though the Sta= 
tute be, that they to whom the Tenements 
be ſo given ſhould not have power to alten, 
but that the Lands after their death ſhould 
remain to their Iſſues, oz revert to the Do= 
nours it the Jſlues fatled ; pet if he to whom 
the Lands were ſo given take a wife. and 
dteth feiſed without Heir of his Bogy, and 
the Donour enter, the women ſhall recover 
againſt him the third part, to hold inthe name 
of her Dowzte foz term of her like, though the 
Tatl be determined. And the lame Law is of 
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Tenant by the curtefſe, that ts to ſay, pf Him 
that happeneth to mirry one that is an Inhe⸗ 
Ettrix of the land entailed; and they have J(= 
fue ; the wife dieth, and the Jae dteth; he 
call hold the lands foz term of his life as Te= 
nant by the curteſſe , notwithſtanding the 
wo:ds of the Dtatute , which ſay, that afrer 
the death of the Tenant in tail without Iſſue, 
the lands ſhall revert to the Donour: and J 
think the cauſe is, becauſe the intent of the 
Statute ſhall not be taken, that it intended to 
put away ſuch Titles as the Law ſhould give 
by reaſon of the Tail. And lo it ſcemeth that 
a [tte intent of the Statute ſhall be taken foz 
ointares;fo; elſe the Statute might be ſote= 
te a fetting of Matrimony, and tt is not like 
that the Stutute intended lo. And therefore 
it foemeth, that by the onely Dd of the Te= 
nant in tail a Joynture thay be made by the 
Intent et the Statute, though the wwvzds of 
the Dtatate ſerve not expꝛeſly foꝛ it: foz ma⸗ 
m times the Intent of the ketter ſhall be taken, 
aud not the bare Letter; as it appeareth in the 
fame S tatute, where it is fatd;that he to whom 

he lands be given (hail have no power to ati⸗ 
en; pet the ſame Statute ts conſtrued, that 
urtther he noz his Hetrs of his body ſhall have 
us power to alien: and fo methtnketh that ſuch 
an Intent ſhall be taken here koz ſaving of 

ntures. | : 

Stud. Ttath it ts, that ſometime the Intent 
of a Dtatute chati be taken karther then the 
expzeſs Letter ſtretchech; but pet there map 
no Intent be taken againſt the expzeſs words 


of the Otatute, kez that chould be 2 an 
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nierp:etation of the Statute, then an Expo- 

ti n: and it cannot be reaſonably taken, but 
that the Jntent of the makers of the ſaid Sta- 
tute was, that theLand ſhould remain continual- 
ly in the Heirs of the Tail, as long ag the Tail 
endureth ; and there can no Joyntu.e be made 
neither by D&d noꝛ by Recovery, but that the 
Tail muſt there br be diſcontinued. And therefoze 
this Caſe of Joynture iS not like t. the ſaid ca⸗ 
les of Tenant in dower 02 Tenant by the curte⸗ 
fie : fo: the Title of Dow:y and ef Tenancy by 
the curteſſe groweth moſt ſpecially by tte coninu⸗ 
ance of the pofſeſſion in the Heirs of the Tail, but 
it is not ſo of J.intures : and therefcze by the 
onely Ded of the Tenant in the Tail * may 
no Jointutes be lawfully mace againſt the ex- 
p:eſs wozds of the. Dtatute. d if there 
be any mate by way cf Recovery, then it ſ#ﬆ-= 
meth that it muſt be put under the fame Rule 
as othe: Recoveries muſt be of Lands entail- 


cd, 
CHAP. XIX. 
The third Queſtion of rhe Student, concet- 
ning Tailed Lands, 


F Toha at Noke, being ſeiſed of Lands in f@, 

of hig mere motion make a Feoffment, of 
certain Lands to the intent that the Feoffes 
ſhall thereof make a Gift to the ſa.d J. at Noke to 
have to him and to His Heirs of His body, and 
ther make the Gift accoꝛding; and after the 
ſaid J. at Noke kalleth mw Debt, wherefoze He 
4 is 
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Tenant by the curtefſe, that ts to ſay, pf Him 
that happeneth to mirry one that is an Inhe⸗ 
Ettrix of the land entailed; and they have J(= 
fue; the wife dieth, and the Jae die th; he 
Hall hold the lands foz term of his life as Te⸗ 
nant by the curteſſe, notwithſtanding the 
wo2ds of the Dtatute , which Cay, that afrer 
the death of the Tenant in tail without Iſſue, 
the lands ſhall revert to the Donour: and J 
think the cauſe is, becauſe the intent of the 
Statute ſhall not be taken, that it intended to 
put away ſuch Titles as the Law ſhould give 
by reaſon of the Tail. And lo it ſœmeth that 
a [the intent of the Statute ſhall be taken fot 
ointares,foz elſe the Statute might be ſome⸗ 
te a letting of Matrimony, and tt is not line 
that the Stutute intended lo. And therefsze 
tt femeth, that by the onely Td of the Te⸗ 
nant in tail a Joynture may be made by The 
Intent et the Statute, though the twozds of 
the Dtatnte ſerve not exp:eſly foz it: foz ma⸗ 
ny times the Intent of the bettet ſhall be taken, 
and not the bare Letter; as it appeareth in the 
ſame Hratute, where it ts laid, that he to whom 

he lands be given (hail Have nd power to at(= 
en; pet the ſame Htatute is conftrued, that 
urither he nog his Heirs of his body ſhall have 
no power to alien: and fo methtnketh that ſuch 
an Intent ſhall be taken here koz ſaving of 

ntures. | : 

Stud. Ttuth it ts, that ſometime the Intent 
of a Dtatute chati be taken karther then the 
exp2eſs Letter ftretcherh ; but yet there map 
no Intent be taken againtt the expzeſs woxds 
of the Dtarute, fox that ſhotild be —_ an 
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nlerpꝛetation of the Statute, then an Expo- 

ti n: and it cannot be reaſonably taken, but 
that the Intent of the makers of the ſaid Sta- 
tute was, that theLand ſhould remain continual- 
ly in the Heirs of the Tail, as long ag the Tail 
endureth ; and there can no Joyntu.e be made 
neither by D&d no; by Recovery, but that the 
Tail muſt thereby be diſcontinued. And therefoze 
this Caſe of Joyntute is not like ta the ſaid ca⸗ 
les of Tenant in dower 02 Tenant by the curte⸗ 
fie : fo: the Title of Domzy and ef Tenancy by 
the curteſſe groweth moſt ſpecially by tie coninu⸗ 
ance of the pofſeſſion in the Heirs of the Tail, but 
it iS not ſo of J.intures : and therefcze by the 
onely Ded of the Tenant in the Tail * may 
no Jointutes be lawfully mace againſt the ex⸗ 
p:eſs wozds of the Statute. d if there 
be any mate by way of Recovery, then it ſc⸗ 
meth that it muſt be put under the ſame Rule 
os othe: Recoveries muſt be of Lands entail- 
cd. 


CHAP. XIX. 


I The chird Queſtion of the Student, concet- 
ning Tailed Lands. 


F ſcha at Noke, being ſeiſed of Lands in t. 
of his mere motion make a Feoffment, 
certain Lands td the intent that the Feoffes 
ſhall thereof make a Gift to the ſa.d J. at Noke to 
have to him and to His Heirs of His body, and 
ther make the Gift acco:ding ; and after the 
ſaid J. at Noke kalleth my Debt, whetekoze He 
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is taken and put in pꝛiſon, & thereupon fo: pay-=- 
ment of his Debts he ſelleth the lame Land, 
and fo: ſurety of the Buyer he luffereth a Re⸗ 
covery to be h d again htm in ſuch manner as 
befoze appeareth : whether ſtandeth that Reco⸗ 
* very with Tonſctence oz not? 

Doct. I would here make a little digreſſion to 
ask the another Mueſtion oz that J make an⸗ 
ſwer to thine ; that is to ſay, to feel thy minde 
how the Law by the which the body of the Deb⸗ 
tour ſhall be taken and caſt into pꝛiſon, there to 
remain till he have patd the Debt, may ſtand 
with Conſcience, ſpectally if Hejhave nothing 
to pay it with: fox, as it ſemeth if He will re⸗ 
Iinquich his Gods, which tn ſome Laws is cal⸗ 
led tn Lacine Cedere bonis, that he ſhall not be 
6mpziloned ; and that is to be underſtood mot 
Cpecially, it he be fallen into Poverty, and not 
though his own default. 

Stud. There is no Law in the Realm that 
the Defendant may in any Caſe Cedere bonis , 
and, as me ſemeth, if there were ſuch a Law, 
it ſhould not be indifferent; fo as to the know⸗ 
ledge of Him that the money is owing to, the 
Debtour might Cedrre boni, that is to ſap, re= 
linquiſh his Goods, and yet retain to Himſelf 
ſectetiy great Riches, Ind therefoze that Law 
in ſuch caſe ſemeth moꝛe indifferent and righte⸗ 
ous, that commttteth ſuch a Debtour to the 
Conſcience of the Hlaintiff to whom the mony 
is owing, then the committing htm to the Ton-= 
ſcience of Him that is the Debtour : foz in the 
De btour lonte default may be aſſigned ; but in 
him to whom the mony ts owing may be aſſigned 

Doct. 
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Dot, But if he to whom the Debt eig owing 
knoweth that the Debtour hath notthing to pay 
the Debt with, and that he is fallen ints Po= 
verty by ſome caſualty,and not though his own 
default; doth the Law of Eoglend hold that he 
may with god Conſcience keep the Debtour tl 
in pꝛiſon riil he be paid? 

Scud. Muy verily , but it thinketh moze 
reaſonable ro appoint the liberty and the judg⸗ 
ment of Conſcience in that Cale to the Debree 
then to the Debtour . foꝛ the cauſe befoze reheat⸗ 
led. And then the Debtour, tf he knew the 
truth, is (as thou haſt ſatd) bound in Con⸗ 
ſcience to let him goe at libertte, though he be 
not compellable thereto by the Law. And 
therefoze admitting it fo: this time, that the 
Law of England in this Point is good and jatt, 
FJ p2ay the that thou wilt make anſwer to my 
Nueſtion. 

Doct. J will with good will: and therefoze, 
as me ſæmeth, fo:oſmuch as tt appeateth that 
the ſaid Gift was made of the meer liberty and 
free wilt of the ſaid John ar Noke, and without 
any Recompence , that therefoze it cannot be 
otherwiſe taken, but that the intent of the 
ſatd John at Noke, ag welt at the time of the 
ſatd Feoffment as at the time that, he retet⸗ 
ved again the ſaid Gift'in the Tatl, was, 
that tf ic Happened afterwards to fall into 
Poverty; £ ih he might alten the ſatd Land 
to telteve hen with: foz how may it de thoughr 
that a man will ſo much ponder the wealth 
of his Heir, that he will fozget himſelk? And 
lo it ſeemeth that not only the ſatd Reccvery 
Kandeth with Conſctence, but alſo 1f He had 

made 


104 DIALOGUE T. 


made onely a Feoffment of the Land, the Feoff- 
ment ſhould be in Conſcience a good Bar of the 
Ta: But if the ſaid Feoffment and Gift had 
den ma e in c nlide:ation of any Recompence 
cf Money oz fo: ans Mat-imony. oz ſuch o⸗ 
ther, then the Feoffment of the ſaid lohn ac 
Noke ſhould not bind his Heir, and if he then 
ſuffered an» Recovery thereof, then the Re⸗ 
cdvery ſhauld be of like cffect as other Reco⸗ 
veries whereof we have treated bekoze, and 
that which J ſaid, it was good td favcur ra⸗ 
ther fo: the:r multitude, then foz the Conſci⸗ 
ence. Ind the ſame Law iS, that if the Son 
and the Heir of the ſaid John ar Nok*, in cale that 
the ſaid Gift was made without Recompegce, 
alien the Land fo: Poverty after the death of 
his Father; the Recovery bindeth not but as 
other Recove.ies do: fo; it cannot be thought 
that the Intent of the Father was, that atzy bf 
His Heirs in Tail ſhould foz any neceſſity dishe⸗ 
rit all other Þe:rs in Tail that ſhould come af- 
tet him, but fo: himſelf. methinketh, it is reaſon⸗ 
— to judge in ſuch manner as J have laid be⸗ 
ore. 

Stud. Ind though the Intent cf the ſaid John 
at Noke, when he made the ſaid Feoffinent, and 
when he took again the ſaid Gift in Tail, were, 
that if he fell in ned, that he might alien: yet 

ſuppoſe that he may not alien, though percaſe 

o the more ſarety he declared his Intent to be 
ſuch upon the Livery of ſeilin: fo that Intent 
was contrary to the Gikt that he freely took upon 
him; and when any Intent oz Condition is de⸗ 
clared-o: reſerved again the State that any 
man makrth oz excepteth, then fuch an Intent 
02 
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02 Condit on is void by the Law, as by g Cafe 
that hereafter followeth will appear: that is ta 
ſap, Ik a man make a Feoffment in ke, upon 
Condition that the Feoffee ſhall not atien to any 
man, that C.ndition s void; fo: it m inc dent 
to every State of the Fe⸗ſimple, that he that is 
ſo ſeiſed may alien. Ind like as in a F«=flmple 
there is incident a power to alien ſo in a Stat 
tail there is a ſecret Intent underſtood in the 
Gift, that no Ylienation ſhall be made. Ind 
therefo:e though the Intent of the fad John ut 
Noke were, that if he fell into Boverrh, that he 
might ſell, and though he at the tak ng of the Gift 
openly declared his Intent to be ſo: yet the M 
tent ſhould be void by the Law, as me ſcemith 
and if it be void by the Law. it is alſo void in 
CTonſcience: and lo the ſaid Recovery mult be 
taken in this cale to be of the{ame effect as Re⸗ 
coveries of other Lands intailed be, and in no e⸗ 
ther manner, | 


CHAP. XXX. 


C The fourth Queſtion of the Student, concerning 
Recoverics of Iahetitances entailed. 


Stud. 117 an Annuity be granted to a man to 

have and to receive to the G2antee, and 
to the Heirs of his Body, of the Colfers of his 
G2anto:, and after the G2an: ſufferech a Re⸗ 
covery again him in a wit of Eatne by the 
name of a Rent in Dale of a Ihe ſumme as the 
Annuity is of, with Wouchers and Judge⸗ 


ment, after the common contle, and both par⸗ 
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ttes intend that the Annuity ſhall be recovered: 
whether hall the Recovery binde the Heir in 
tait of his Annuity ? 

Doct. What tf it were a Rent going out of 
Land, of what effect ſhould the Recovery be 
then ? 

Stud. It ſhould be then of like effect as if it 
were of Land. 

Doct. And ſo it ſxmeth to be of this Fnnutty; 
fo2, ag me thinketh. a Rent and Annuity be of 
one effect; fo2 the one of them {hill be patd in 
ready $1.1 :8 the other ſh ill. 

Stwz, Truth, and yer there be many great 
Diverſt ies betwixt them in the Law. 

Dod J pꝛap you ſhew me ſome of theſe Di⸗ 
berſtties 

Scud, Mart J ſhall ſhew thee, but J wot not 
whether : xn ſhew thee all. But firſt thou 
chalt ymMer@aro;, chat one diverſity is this. 
Every Rut, eit Ren--Cervice, Rent=charge, 
0: Rent-ſeck. 1, gung out of Lano, but char⸗ 
geth onelp the. Derlon that is to ſw, the 
Gzantoꝛ, 02 his Heirs that have Aſſets by diſ= 
cent, oz the Houſe, if tt be granted by a Houſe 
of Religion to petceive of their Cofrrs. Y1= 
fo of an Unnuity there lpeth no Acton, but 
onely a tP:1t of Annuiry againſt the G2antoz, 
His Heirs oz Succeſſoꝛs: and that writ of An- 

icy Lteth never aga.nſt the Hernour, but one⸗ 
Ty againſt the G:anto: oz his Heirs But of 
a Rent the lame Acton may [ye as Both of 
Land, as the Caſe requireth : and it lpeth 
fometime of Rent agatnft the Pernour of the 
Bent, that is to fay, againſt him that taketh 
the Rent w;ongfully, and ſometime again 
neither. 
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neither, as of a Rent⸗ ſer vice Aſſiſe may lye koꝝ 
the Lord againſt the Meine and the Dilleiſoz, oz 
ſometime again the Melne on!y, ik he did al⸗ 
ſo the Diſſeiſia. Allo an Innuity ts never ta= 
ken foz an Aſſets, becauſe it is no Free-hold in 
the Law, ne tt ſhall not be rut in execution up⸗ 
on a Statute- metchane, Statute- ſtaple, ne E- 
legit, as a Rent may. And tecauſe the ſaid wit 
of Enttie lap not in this Caſe of this Þanuity, 
and that it cannot be intended in the Law to be 
the ſame Þnnuity, though it be of like ſum with 
the Annuity, ne though the parties aſſented and 
meant to have the lame Innuity recovered by 
the ſaid W2it of Entric; the refoꝛe the ſatd Reco⸗ 
very is void in Law and Conſcience, But if 
ſuch a Recovery be had of Rent with the Uou=z 
cher over, then it ſhall be taken to be of like ef= 
fect as Recoveries of Lands be, in ſuch mannex 
ag wr have treated of bekoze. 


CHAP, XXXL 


The ſiſch Queſtion of the Studert, concerning 
Tailed Lands. 


F Lands be given to a man and to his 

wife, in the name of her Joynture, by the 
Father of the Hugband, to have and to hold 
to them and to the Hetrs of their two Lodies 
begotten, and after they have JTue, and the 
Husband dieth , and the wife alieneth the 
Land, and againſt the Statute of x11 H. 7. ſut⸗ 
fereth a Recovery thereof to be Had agatn® her, 
#y to 
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to the uſe of the Buyer, and after her Hon 
and Yeir apparant, that is Heir to the Tail, 
teleaſeth io the Becoveracs by F.ne, and di⸗ 
eth, having a B:other alive, and akter the 
Mother dieth ; who hath right to rhe Land, 
the Eurer, oz the Bꝛother of him that relea= 
led? 

Dt. what S thine opinion therein? J pray 
tha ſhew me 

Srud. Me ſometh that the Fuper Hath tight; 
fo: by tte latd Statute made in the 11. year of H. 
7 among other things it is enacted, that if any 
Woman h-th Lants of the Gift of her Husband, 
oz of the Gift of any of the Anceſtors, and the 
Husb.nd ſuffer any Recove.y thcreof againſt 
her by Covin, that then ſuch Recovery hill be 
void, and that it halt be lawful to him that 
choul) have the Land after the death of the wo⸗ 
man to enter and it to hotd as in his firſt Right: 
provided alwar, that that Statnte ſhall not 
exten) where he that ſhould have the Land after 
the Death of the woman is agreable to any 
ſuch Alienation o: Recovery, ſo that the Igree= 
ment be of Record Ind fozalmuch ag the 
Heir in this Caſe agreed to the ſaid Recover 
and Fine, which is one of the Higheſt Recoꝛds 
in the Law, it ſecmeth that the Buyer hath right 
againſt that Heir that agreed, and againſt all 
that ſhall be Heir of the Tail; and that not cnly 
by the ſatd Recovery, but ajſo by the ſaid Sta= 
tute, whereby the ſaid Recovery with affent of 
the Heir is affirmed. | a 

Doct · Theugh the Buyer in this caſe have 
right during the lite of the Heir that releaſed 

et 
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yet nevertheleſs after his death his Heir, as it 
lemeth, may lawfully enter: fc2 the Agreement 
whereof the Statute (peaketh muſt, as J lup⸗ 
pole, either he had befo:e the Recovery, oz elſe at 
the time cf the Recovery. Fox if a Title by rea= 
fon of the ſaid Statute be once devolute to 
the Heir in the Tail, then the Right, as me ſee= 
meth, cannot be extinct no: put away by the 
oncly Fine of the Heir, no moe then if he had 
died and the next Heir to him Had releaſed to 
the Tuyer by F.ne, in which Cale the Releaſe 
could not extin> the right of the Title nao the 
r.ght of Entry that is given by che Statute; 
and lo, as me ſcemeth his next Heir may there= 
koze enter. 

Stud. As J perceive, all thy doubt is in this 
Cale, becauſe the Aſſent of the Heir was after 
the Recovery: fo: if it had bin at the time ot᷑ the 
Recovery. as if the Heir had bin vouched to war⸗ 
rant in the ſame Recovery, and he had entred, 
and thereupon the Judgement had bin given, 
thou agreeſt well, that the Recovery ſhould have 
avoided the T atl fo: ever. 

Do&. That is true, fo: it is in expeſs wozds 
of the Statute : but when the Alſent is after 
the Recovery, then methinketh it is not ſo, ne 
that the r.ght of the firſt Tail, which was re⸗ 
ceived by the ſatd Statute, ſhall not be extinc 
5 his Fine, no moze then it ſhall in other 

atl. 

Stud. I will be adviſed upon thy cpinion in 
this matter; but yct one thing would J move 
farther upon this Statute, and that is this : 
Some ſay, that by this Statute all other Re⸗ 
coveries that Have been Had over beſide —_ 

(= 
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Becoveries of Joyntures be affirmed : foz they 
lav, that fich the Parliament, at the making 
ef this Statute, knew well chat many other 
Kecoverics were then uſed and had to defeat 
Tails, that it was like that they would ſo 
continue, which neve:theleſs the Harktament 
did not pꝛohlrbit foz rhe r.me to come as it did 
the laid Recoveries of Joyntures; that it is 
tyecefo:e to ſuppoſe, that they theaght that 
they ſhould (| ind with Law and Conſcience : 
bat becauſe Jointures were made rather foz the 
ſaving t Inheritance of the Þygband then to 
deftroy che Jnherctance, they (ay that the Par= 
liament thought and adju2xed the Þltenations 
and Kecoveries of ſuch Joyntures to be againit 
the Law and Conſcience, and not the Aliena⸗ 
tions of other Lands entatled; foz if they 
had , they tay that the Parliament would 
have avoided Recoveries of tailed Lands ge⸗ 
nerally, es well ag it did of Recoveries of 
Jointures. 

D ct. As to that Opinion J will anſwer 
thee thus f.2z this time; That though that the 
makers of the ſald Statnte onely put away 
Kecoveries of Joynrures, and not othet Re⸗ 
cCuveries; that vet it cannot be taken there= 
toꝛe that their Intent was that the other Re= 
coveries ſhould ſtand good and perfect : fox 
they ſpake then only of Joyntures , becauſe 
rhere was no Complaint made in the Parlta⸗ 
ment at that time but agatnſt Recoveries had 
of Jopntures, and therefoze it ſeemeth that 
they intended noth ng concerning other Reco⸗ 
veries. but that they ſhould be of the ſame ef= 
ted as thep were befoze,and no otherwile. _ 
thar 
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that will appear moze plainly thus: Though 
the makers of the ſatd Statute intended to 
put away and adnul ſuch Rec.veries, as ſhould 
be made of Joyntures after a certain day liz 
mited in the Statute, that pet they intended 
not to avoid ne sffirm ſuch Recoveries of 
Fointures as were peſled befoze that time; and 
if they intended not to avotd ne affirm the Re= 
coveries h.d of Joyntures befoze that time, 
then how con it be taken that they intended to 
put away oz affirm other Recoveries that were 
paſſed befo:e that time, and if not Joyntures, 
that would not affirm ne put away Recove⸗ 
ties paſſed of Joyntures befoze that time? And 
ſo, as it ſameth they intended to {pare the 
multitude of them that were paſſed of both, 
and not to comfozt any to take them after that 
time, 

Stud. J am content thy opinicn ſtand fox 
this time, and J will egk the another Que⸗ 
ſtion. 


C HAP. XXXII. 


4 The fixth Queſtion of the Student, cencernirg 
Tailed Lands. 


f Tenant in tail be diſſetfed, and die, and an 
Anceſtoz collateral to the Heir in tail releaſe 
with a warranty, and die, end the warranty 
deſcendeth upon the Heir in the tal; whether 
is he thereby barred in Conſcience, as he is in 

the Law, 
Doct. Becauſe your pꝛinctpal Intent at this 
time ig to ſprak of IRecoveries , and not of 
Þ War⸗ 
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warranties, and alſo b>cauſe it hath been of 
long time taken foz a pꝛincipal Maximr of the 
Law, that it ſhould be a Bar to the Meirs ag 
well that claim by a Fee-\tmple ag by State= 
tatl, and fo: that alſo that tt was not put away 
by the ſatd Statute of M. z. which oꝛdained the 
Tail ; J will not at this time make thee an 
anlwer therein, but will take a reſpite to be 
adpiſed. 

Stud. Chen, I p:ay the, vet oz we depart ſhew 
me what was the moft pꝛincipal cauſe that mo⸗ 
ved thx to move this Queſtton of Becovertes 
Had of Tailed Lands. 

Do&, This moved me thereto : J habe per⸗ 
ceived many times that there be many and 
divers Opintons of thele Recoveries, whe= 
ther they ſtand with Conſcience 02 not, and 
that it ts to doubt that many perſons run into 
offence of Conſcience thereby ; and therefoze 
A thought to feel thy minde « them, whether 
| by perceive that ft were clear that they 

erved to break the Tul in Law and Con= 
ſcience, oz that it were, clearly againſt Con⸗ 
ſcience ſo to bzeak the (atl, oz that it were a 
matter in doubt: aud if it appeared a matter 
in doubt, oz that appeared that the matter 
were uſed clearly againſt Conſcience, then J 
thought ts do ſomewhit to make the matter 
appear as it is, to the intent that they that 
Have the rule and charge over the people, as 
well the Spiritual men ag Tempozal men, 
ſhould the rather endeavour them to ſc it 
refo:zmed, fo: the Common yoealth of the peo⸗ 
ple as well in Body as in Soul. Foz 
when any thing is uſed to the . . 
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God, it hurteth not onely the Body, but al⸗ 
ſo the Heul: and tempozal Rulers have not 
onely Cure of the Bodies, bur alſo of the 
Souls, and ſhall an\wer foz them if they pe= 
riſh in their default. Pndbecaule it ſemeth 
by che moze apparent reaſon that the Tails be 
not b:zoken, ne fully avoided, by the Card Re⸗ 
coveries, any that pet nevertheleſs the great 
multitude of them that be paſed is right much 
to be pondered : therefo:e it were very good to 
p20htbic them fo2 time to come, to put a= 
way ſuch Pmbiguities and Daubts as ariſe 
now by o:ceflion of the ſaid Recoveries ; and 
ſo they be put as Snares to deceive the people, 
and ſo will they be as long as they be ſuffesed 
to continue. Ind methinketh vertly that it 
were therefo:e right expedient, that Tatled 
Lands ſhould from hencefo:th either be made 
ſo grong in the Law that the Tail ſhould 
not be dioken by Recovery, Fine with Pꝛo⸗ 
clamatton, collateral warranty, noz other= 
wiſe ; oz elſe that all Tails chould be made 
Fe-\imple , ſo that epery man that liſt to ſell 
his Land may ſell it by his bare Feoffment, 
and without any ſcruple oz grudge of Con= 
ſcience : and then there ſhould not be ſo great 
expences in the Law, noz ſo great Wartance 
among the people, ne pet {o great offence of 
Conſcience as there is now in many per⸗ 
ſons. 

Stud, Uertlp methinketh that thy opinion 
ts right good and charitable in this behalf ; 
and that the Rulers be bound in Conlci⸗ 
ence ta look upon it, to ſe it refozmed and 
bꝛeught into good azder. Ind verily, by 

9 2 that 
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that thou haſt (aid therein, thou Haſt bzought 
me into remembtance, that there be divers like 
Snares concerning Spiritual matters ſuffer- 
ed among the people, whereby doubt that 
many Spiritual Rulgs be in great offence a= 
gainſt God 2s it is Mi the Point that Spi⸗ 
ritual men have ſpoke ſo much of, that Pꝛieſts 
thould not be put to anſwer befoze Lay-men, 
ſpecially of Felonies and Muroers ; and of 
the Statute of 45 E. 3. c. 3- where it is ſaid, 
that a B2ohtbition ſhall lie where a man is 
ſued in the Spiritual Court fo: Tithe of 
Wood that is above the age of xx. years, by 
the name of Sylva czdua, ag it was done be koze: 
and theß have in open Sermons, and in divers 
other open Communications and Counlels, 
cauſed it to be openly not.fied and known, 
that they ſhould be all accurſe> that put 
Pzieſts to anſwer. oz that maintain the ſaid 
Eſtatute 02 any other like to it And after, 
when they Have right well perceived that, not⸗ 
withſtanding all th-t they have done therein, 
it hath ben uled in the ſame Points though 
all the Realm in like manner as it was be⸗ 
foe, then they Have ſate ſtill and let the mat⸗ 
ter paſg; and ſo when they Have bꝛought ma= 
ny perſons in great danger, but moſt ſpecially 
them that Have g:ven credence to their ſaying, 
and yet by reaſon of the old Cuſtome have done 
as they did befoze, then there they left them. 
But verily it is to fear, that there is to them⸗ 
ſelves right great cffence thereby, that is to 
ſay, to ſee ſo many in ſo great danger as they 
ſap they be, and to do end mote to bzing them 


out of it then they have done fc2 it. Ik it be = 
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as they ſay, they ought to ſtick to with effect in 
all Charity, till it were refo:med: and if it be not 
as they ſay, then they Have cauſe many to of= 
fend that have given credence to them, and yet 
contraty to their own Conſcience do as they did 
before, and that percoic ſh uld net have offended 
if luch ſapings hav not ban. And ſo it ſemeth 
that they have in theſe matters done either too 
much oꝛ too little. 

And J beſxch Almighty God, that ſome god 
man may ſo call upon all theſe matters that we 
have now communed cf, fo thet they that be in 
Futho:ty may ſomewhat ponder them, and 
to ozder them in ſuch manner, that ok⸗ 
fence of Conſcience grow not ſo lightly 
thereby here after as it Hath done in times paſt. 
Ind verily he that on the Croſs knew the p:ice 
of Man's Soul, will Hereafter agk a right 
ſtraight accompt of Rulers fo: every Soul that 
is under them, and that ſhall periſh through their 
default, o 


Thus have J ſhewed unto thee in this 
little Dialogue, How the Law of England 
is grounded upon the Law of Reilon, the Law 
of God, the general Cuſtomes of the Realm, 
and upon certain Principles that be called 
Maximes, upon the particulars Cuſtomes uſed 
in divers Cities and -Countreys, and upon 
Sratures which have been made in divers 
Parliaments by our Sovereign Lozd the 
King and his Piogenitozss and by the 
Lozds Spiritual and Tempozal, and all 
the Commons cf the Realm. And J have 


alſo ſhewed thee in the 9. Chapter of this 
I 3 Book, 
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Book, under what manner the bald general 
Cuſtomes and Maximes of the Law may be 
Þ30ved and affirmed, if they were denied: and 
Dtvers other things be contained in this pze= 
ſent Dialogue, which will appear in the 
Cable that is in the latter end in the Book, 
as to the Readers will appear. Ind in the 
end of the laid Dialogue J hove at thy deſlre 
Gewed ther my conceit concerning Recoveries 
of Tailed Lands, and thou haſt upon the ſatd 
Recoveries ſhewed me thine opinion. And J 
beſeech our Lozd ſet them ſhortly tn a good 

cleat wap: fo: ſurely it will be right expedi⸗ 

ent fo: the well⸗ozdering of Conſcience in ma⸗ 

ny perſons, that they be ſo. And thus the God 
of peace and love be alway with us. Amen, 


— —— — CI 3 ——— — 
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Here endeth the Firſt Dislogue in EgliÞ, with 
new Additiens, betwixt a DoQour of Divinitie 
and a Student in the Laws of England, And 
hereafter followerh the Second. 
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THE SECOND 


DIALOGUE 


EEE 


The Prologue. 


PAN the beginnizg of this Dialogue the 
hn Dofour anſwereth to cirtain Queſtions, 
1 ESE which the Student made to the Doctaur 
before the making of his Dialogue cone 
 cerning the Liws of England and. 
Conſcience, as appeartth in 4 Dia- 
logne made between them ia Lztine the 24 ch. Aud be 
an ſwereth aiſo divers other Qutſtions, bvat the Student. 
maketh to him in thi; Dialogue, of th: Law of England 
and Conſcience, And is divers other Chapters of this 
priſezt Dialogue is touch d ſhortly, bow the Laws of 
England are to be obſerved and kept 31 this Realm as to 
Temporal things as well in Law as in Conſcsenge, before 
any other Laws, Azad in ſome of the Chapters thereof 
is alſo touched, that Spiritaal Judges is divers Caſes 
be bound to give their j44gemeats according to the King's 
Law, And in the latter end of the Book the D»ftoxr 
moveth divers Caſes concerning the L1ws of England, 
wherein he doubteth how they may ſtani with Conſcience, 
whereupon the Stu ſent maketh anſwer in ſuch manner as 
$0 the Reader will appear, 
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The Introduftion. 


Stud, IN the latter end of our Firſt Dialogue in La- 

tine, I pur diyers Ca ſes grounded upon the 
Laws of England, wherein 1 doubted, and yet do, 
what is to be holden therein in Cen ſcience. But 
ſoraſ much as the time was then far piſt, 1 ſhewed thee 
that I would not deſire thee to make anſwer to them 
forthwith at that time, but at ſome bettet leiſute: 
whereunto thou ſaidſt thou wouldeſt not onely ſhew 
thige opinion in theſe Caſes, but alſo in juch ocher 
Caſes as I would put. Whete tote pray thee now(for- 
aſmuch as methinketh thou haſt good leiſure) that thou 
wilt ſhew me thin: opinion thete in. 

Do, I will wich good will accompliſh thy defire : 
but I would that when I am in doubt what the Law 
of this Realm is in ſuch Caſes as thou ſhall put, that 
thou wilt ſhew me what the Law is therein: for 


though I have by occafion of our Firſt Dialogue in 


Latine leatned many things of the Laws of this Realm 
which 1 knew not before, yer nevertheleſs there be ma- 
ny moe things that I am yer Ignotant in, and that per- 
adventure in theſe {elf Caſcs that thou haſt put, and 
intendeſt hereafter to put? and, as [I ſaid in the Firſt 
Dialogue in Latine the 20 Chap. to ſcarch Conſcience 
upon any Caſe of the Law it is in yain, but where 
the Law in the ſame Caſe is perfeRly. known, 

Stud. I will with good will doc as thou ſaieſt, and 
I iotend to put divers of the ſame Queſtions that be 
In the laſt Chap. of the ſaid Dialogue in Latine, and 
ſometime I intend to alter ſome of them, and adde 
ſome new Queſtions to them as I ſhall be moſt in 
doubt of, 

Doct. I pray thee doe as chou ſaieſt, and I — 
wit 
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with good will either make anſwer to them forthwich 
as well as Ican, or ſhall take longer teſpite to be ade 
viied, or elſe peradyenture agree to thine opinion 
therein, as I ſhall ſee cauſe, But firſt, N would 
gladly know the cauſe why thou haſt begun this Dia- 
logue in the Eigliſßh tongue, and not in the Latine 
tongue, as the firſt Cales chat thou deſitedſt to knew 
mine opinion in, be; or in French, as the ſubſtance of 
the Law. 

Stud, The cauſe is this, It is right neceſſary to all 
men in this Realm, both Spiritual and Temporal , 
for the good ordering of cheir Conſcience, to tu 
many things of che Law of Engl:nd that they be ig» 
norant in. And though it had been more plealant to 
them that be learned in the Latine tongue to have had 
it in Latige tather then in Engliſh : yet nevertheleſs, 
foraſmuch as many can read Enxgliſhi that underſtand 
no Latine, and. ſome that cannot read Engliſh , by: 
heating it read may learn divers things by it, char 
they ſhould nor have learned if it were in Latizes 
chere fore, for the profic of the multitude , it is pur 
into the EAglih tongue rather then into the Latiae 
or French tongue. For if it had been in Pre ich, few 
ſhould have underſtoog it bur chey that be learned in 
the Law, and they have leaſt need of it; foraſmuch 
as they know the Liw in the ſame Caſe without it, 
and can better declare what Conſcience will there. 
upon, then they that know not the Law nothing ar all. 
To them therefore that be not learned in the Law of 
the Realm this Treatiſe is ſpecially made : for thou. 
knoweſt well by ſuch Studies thou haſt taken to ſome 
knowledge of the Law of the Realm, that is to them 
moſt expediegt. 

Doft, It is. true that thou ſtieſt, and therefore I 


ray thes now proscsd to thy Queſtions, 
2 e 10 CHAP. 
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CHAP. I, 
ET The firſt Queſtion of the Student. 


Stud. F Tenant in tail after poſſibility-of 
Flite extin> do waft, whether doth he 
thereby offend in Conſcience, though he 
be not puniſhable of waſte by the 

Law, 

Doc. Is the Law clear, that he is not pu⸗ 
nichable fo: the waſte. 

Scud, Pea vertly. 

Doct. And what is the Law of Tenants foz 
term of {ife, oz foz term of years, it they do 
Watte? 

Stud. They be puniſhable of waſte by the 
Statutes, and ſhall yield treble Dammages : 
Dut at the Common L aw befoze the Dtatute 
they were not puniſhable. 

Do&. But whether thinkeſt thou that befoze 
the Statute they might have done Waſte with 
Conſcience, becauſe they were not pun.ſhable 
by the Law? 

Stud. think not, foz, ag J tabe it, the do⸗ 

ing of waſte of ſuch particular Tenant foz 

term of 1tfe, foz term of years, oz of Tenants 
in Dower, oꝛ by the Curteſte, is p20hi bited by 

the Law of Regfon; fo: it ſcœmeth of reaſgn , 

that when ſuch Leaſes be made, oz that ſuch 

Titles in Dower oz by the Curteſle be given 

Dy the Law, that there is only niven unte 

them the annual P:ofits of the Land, and not 

the Houſes and Tres, and the Gzavel to dig 
ad carry away, whereby the whole Pro of 
| them 
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them in the Reverſion ſhould be taken way fas 
eder. And therefoze at the Common Kaw, foz 
waſte done by Tenant tn Dower oz Ce nant by 
the curteſte, there was puniſhment ozdained vb 
the Law by a P:ohibition of Weſte, wherebp 
they ſhould have yielded Datninages to the va⸗ 
lue of the waſte. But ag+inff Tenant fox term 
of lite oz fo; term of years lay no ſuch Pꝛohi⸗ 
bitton, fox there was ns Maxime in the Row 
therein againſt them, as there was egainſt the 
other. Ind J think the cauſe was fozaſmuch as 
it was judged a folly in the LeCo: that made 
ſuch a Leaſe foz term of life, oz foz term of 
prars, that at the time ot the Leaſt he did not 
pꝛohibit them they ſhould not da waſte: aud (ith 
he did not provide no Remedy foz himſelf, the 
Law would not pzovide. But yet I think not 
that the Inte nt of the Law wat, that ther mighe 
tawfully and with god Conſcience do Watt; 
but again Tenants tn dower and by the clrs 
tefle the Law pzovided Remedy, foz they had 
their Title by the Law. 

Do&. And verily methinketh that this Te- 
nant in tatl, as to doiug of waſte, heul d be ithe 
to a Tenant foz term of lie: foz he ſh ali have 
the Land no longer then foz term of his life, ug 
moe then a Tenant fo; term of lite hall; and 
the waſte of this Tenont is a great hart to him 
in the Reverſſon oz the Remaindex as is the 
waſte of a Tenant foz term of lite; and if he 
alten, the Donoz ſhall enter foz the Foz feiture, 
as he ſhall upon the Altenation of a Tenany 
fo: term of lite; and it he make Pefauit in 8 
Preecipe quò i reddy'; the Donor ſhall be received 


es he ſhall be upon the Default of — fog 
erm 
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Default of a Tenant fo: term of life : and theres 
fo:e methinketh he ſh al alſo be puniſhable of 
waſte, as Tenant foz term of life ſhall. 

Stud. Ik he alien, the Donoꝛ ſhall enter, as 
thou ſaieſt becauſe the Þlienation is to his Diſ⸗ 
Heritance, and the:efo:e tt is a Forfeiture of 
His Eſtate ; and that is by an ancient Max= 
ime of the Law, that giveth that Forfe:ture 
in the ſelt caſe: and if he make Default in a Prz- 
cipe quod te idat, he in the Reverſion, as thou 
ſa:eft , ſhall be received, but that is by the 
Statute of Weſt. 2. for at the Common Law 
there was no ſuch Reſ-eit.Þnd ag fo: the Sta= 
tute that giveth the Action of waſte again a 
Tenant foz term of life and fo term of years, it 
is a Statute Penal, and ſhall not be taken by 
Equity: and ſo there is no remedy given againff 
Him, neither by Common Law noz by Statute, 
as there is againſt Tenant fo: term of lite; 
_ therefo:e he is unpuntſhable of waſte by the 

at. 
D-&. And though he be unpuniſhable of waſte 
by the Law, vet neveitheleſs methinke:H- He 
map not by Conſcience di that that ſhall be 
Hurtfal to the Inheritance aftec his time, (ith 
He harh the Land but koz tern of His lte, no 
mo:e then a Tenant fo: term of like map, foz 
then he ſhould do as he would not be done unto. 
Fo: thou agreeft thy (elf.that though a Tenant 
fo: te m of lite was not puniſhible of waſte be⸗ 
fore the Otatute, that yet the Law judged not 
that he might rightfully and with good Conſci⸗ 
ence do waſte. And t erekoze at this dap, if a 
Feoffment be made to the uſe of a man f term 
ok life, though there lie no Action againſt him — 
Watte, 
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waſte, pet He offendeth in Conſcienc if he do 
waſte, as Tenant fo: term of life did afsze 
the Statute, when no remedy lay agatuſt Him 
by the Law. 

Stud. That is true; bor there is great di⸗ 
berſity between this Tenant and a Ten: nt fox 
term of like: fs: this Tenant hath god autho= 
tity by the Donoz to do waſte, and ſo hath 
not the Tenant fo; term of life, as it is ſaid be⸗ 
fo:e ; fos2 the eſtate of a Tenant in tatl after 
poſſibility of Iſſue extind is in this manner ; 
when Lands be given to a man and to his 


Wife , end to the Heirs of their two bodies bez 


gotten and after the one of them dieth without 
Hetrs of their bodies begotten, then he oz ſhe 
that oberliveth is called Tenant in tail after 
poſſibility of Iſſue extird, becauſe there can 
never by no poſſibility be any Heir that map 
inherit by fozce of the Gift. And thus it ap⸗ 
peareth that the Donc's at the time of the Gitt 
received of the Donoz an eſtate of Pnheritance, 
which by poſſibility might Have continued fox 
ever, whereby they Had power to cut down 
Tres, and to do all things that is waſte, as 
Tenant in Fee⸗Umple might. And that autho= 
rity was as ſtrong in the Lew, as ik the Leſſoz 
that maketh a Leaſe fo: term of like ſap by ex= 
pꝛeſs wozds in the Leaſe, that the Leſſee Chall 
not be puniſhable of wafte. Ind therefoze ik 
the Dono: in this Cate had granted to the Do= 
nes that they ſhould not be puniſhable of waſt, 
that Gant had ben void, becauſe it was in⸗ 
cluded in the Gift befo2e,as it ſhould be upon a 
Gift in Fee-\lmple. And ſo fozaſmuch as by 
the firſt Gift, and by the Livery of ſeifin made 
upon 
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apon the ſame. the Montes had authoꝛity by the 
Donoz to do waſte ; rherefoze though that one 
of thoſe Don es de now dead without Jae, ſo 
that it is certain that after the death of the 0= 
ther the Land ſhall revert to the Dono: ; yet 
the autho:ity that they had by the Donoꝛ ts do 
w alte Tontinueth as lon x as the Gift, and the 
Livery of ſeiſin made upon the ſame continu⸗ 
eth. Ind J take this ro be the reaſon why he 
Hu! not have in Ard, ss Tenant foz term of 
Aike wall. that is toſay, foz that he cannot ask 
Help of that Maxime, whereby it is oꝛdained 
that a Tenant fo: term of life hall have in 
Fd : foz he cannot ſay but that he tok a grea⸗ 
ter Eftate by the Ltvery of ſeifin that was 
made to him, which yet continueth, then for term 
ok like: and Jo 'J think him not bound to make 
any Reſtitution to him in the Re ver ſlon in thts 
Cale Foz the Waſte. 

Doch. Is thy minde onely to pꝛove that this 
Tenant is not bound to make Reſtttutton to 
bim in the Reverfion fo: the waſte ? oz that 
thou thinkeft that he may with clear Cozſci= 
ence do all manner of waſte ? 

Stud. Yantend to p:zove ns mote, but that He 
is not bound to make Reſtitution to him in the 
Beverſſon. 

Dact. Then J will right well agree to thine 
opiriton, foz the reaſon that thou hat made: 
du: if thy minde had bern to have pꝛoved that 
he might with clear Conſcience have done all 
manner of wafte, J would have thought the 
cantrary thereto, and that the Tenant in F>= 
Ample may not do all mimner of Walt and 
Deſtrutt ion with Conſcience, as to pull down 
Mouſes, 
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Houles, and make Paſtures of Cities and 
Towns, ox to do ſuch other ads which bs 
agatuſt the Commonwealth. And therefo:p 
ſome will ſay, that Tenant in Fee-mple may 
not with Con(tience deftroy His woods and 
Codl=pits, whereby a whole Countter fox 
their money have had fucl ; and pet though he 
do ſo, He's not bound by Conſcience to make 
Reſtitution to no perſon in certain. But now 
I] p:ay the, ere thou pꝛoc e d to the ſecond Caſe, 
that thou wilt ſomewhat ſhew me what thou 
meaneſt, when thou ſayeſt, at the Common 
Law tt was thus o thus. I underſtand not 
fully what thau meaneſt by that term, at che 
Common Law. x 

Frud, J ſhall with god will ſhew ther what 
JF mean thereby. 


CHAP.IL., 


q What is meant by this term, when it is ſaid, thus 
it was at the Common Law, 


He Common Law is taken thre manner 

of ways. Firſt, it is taken as the Law of 
this Realm of England diſſevered from all other 
Laws. And under this manner taken it is 
oftentimes argued in the Laws of England, 
what matters ought of right to be determined 
by the Common Law, and what by the Id= 
m.ral's Court, o: by the Spiritual Court: 
and aiſo if an Obligation bear date out of the 
Realm, as in Spain, France, oz ſuch other, it 
iS ſaid in the Law, and truth it is, that they 
de not pleadable at the Common Law. Se- 
cCCnviep, 
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condly, the Common Law is taken as the 
King's Courts, of his Bench, oz of the Com- 
mon \ }»ce: and it is fo taken when a Plea is 
removed out of Ancient demeſne, ko that the 
Land is Frank-fee, and pleadable at the Com⸗ 
mon Law, that.is to ſay. inthe King's Court, 
and not in Inctent demeſne. And under this 
manner taken it is oftentimes pleaded alſo in 
baſe Coutts, as in Courts-Barons tie Coun= 
ty, and the Court of Pipouders, and ſuch o⸗ 
ther, this matter oꝛ that, #c. ought not to be 
determined in that Court, but at the Common 
Law, that is to ſay, in the King's Courts, Ec. 
Thirdly, by the Common Law eis underſtood 
ſuch things as were Law befoze any Statute 
made in that Point that is in queſtion ; ſo that 
that Point was holden fo: Lam by the general 
oz particular Cuſtomes and Maximes of the 
Realm, oz by the Law or Reaſon and the Law 
of God, no other Law added to them by Sta⸗ 
tute, no; otherwiſe, as is the Calc befoze re= 
hearſed in the firſt Chapter. where it is ſaid, 
that at the Common Law Tenant by the cur= 
teſte and Tenant in dower were puniſhable of 
Waſte, that is to ſay, that, befoze any Dtatute 
of waſte made, they weve puniſhable of waſte 
dy the Gzounds and Maximes of the Law ufed 
be koze the Statute made in that Point. But 
Tenant fd; term of like, ne foz term of years, 
were not puniſhable by the Taty G20unDs and 
Maximes, till by the Statute remedy was gi⸗ 
ven agatn them; and therefoze it is ſaid, that 
at the Common Law they were not puniſhable 

| Dod. 


— — 


we TY » yy wy we = _—_ 


WW ww To 1 WW VYy Gg= Tr vv WW '9' 


2 


DDr 


_— 


CHAPTER III. 127 


Doct. I pay the now pꝛecitd unto the ſecond 
Aueſtion. 


CHAP. III. 
The ſecond Queſtion of the Student. 


Stud. 14 a man be outlawed, and never had 
knowledge of the Suit, whether may 
the King take all his Gods and retain them in 
Conſcience, as he may by the Law ? 
Doct. What is the reaſon why they be fo:fe(= 
ted by the Law in that caſe ? | 
Stud. The very reaſon is, foꝛ that it iS an old 
Tuftome and an old Maxime in the Law , 
that he that is outlawed ſhall fozfeit his Goods . 
to the Ring: and the cauſe why that Maxime 
began was this; when a man had done a 
Treſpaſs to another, oz another offence where= 
foe p2ocels of Utlarie lay, and he that the ofs 
fence was done to Had taken an Icion againſt 
him accozding to the Law, if he Had abſented 
himſetk, and had no Lands, there had been no 
remedy againſt him: foz, after the Law of 
England, no man ſhall be condemned without 
Inſwer, oz that he appear and will not anſwer, 
except it be by reaſon of any Statute, There⸗ 
fo:e fo: the puniſhment of ſuch offenders as 
will not appear to make anſwer and to be ju⸗ 
ttiffed in the King's Court, Hath been uſed, 
without time of minde, that an Attachment 
in that Caſe ſhould be directed againſ him re= 
tournable in the King's Bench oz the Common 
Place: and if it were returned thereupon that 
he had nought whereby 3 might be — 
that 
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that then ſhould go. foxth a Capias to take Hig 
perſon, and after an Aliss Capiss, and then a 
Pluries: and if tt were returned upon every of 
the ſatd Capias that he could not be found, and 
he appeared not, then ſhould an Exigent be dt= 
rected againſt him, which ſhould have ſo long 
a day of Retozn, that five Counties might 
be holden bekoze the Beto:n thereof, and in 
every of t he ſaid five Counties the Defendant 
to be ſolemnly called, and ik he appeareth not, 
then, foz his Contumacy and Diſobedience of 
the Law, the Cozoners to give Judgement 
that he ſhall be outlawed, whereby he ſhall fo:= 

keit his Goods to the King, and leeſe divers o⸗ 
ther advantages in the Law, that needeth not 
here to be remembzed now, And ſo becauſe he 
was in this caſe called accozding to the Raw, 
and appeared not, it ſeemeth that the King hath 
good Title to the Goods both in Law and 
Conſcience. 

Doct. It he Had Knowledge of the Suit in 
very deed, tt ſeemeth the King hath good Ti⸗ 
tic in Conſcience, as thou ſayrſt. But if he had 
no knowledge thereof, it ſeemeth not ſo; foz the 
Default that is adjudged in him (as appeareth 
by thine own reaſon ) is his Contumacy and 
Diſobedience of the Law, and if he were igno⸗ 
rant of the Suit, then can there be aſſigned to 
him no Difobedience, foz a Diſobedience im⸗ 
plieth a knowledge of that he ſhould have obey- 
ed unto. 

Stud. It ſeemeth in this Caſe that he ſhould 
be compelled to take knowledge of the Sutt at 
his peril : foz th he hath attempted to offend 
the Law, it ſeemeth reaſon that he ſhall be 
com⸗ 
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tompelled to take Heed what the Law wil ds 
aga.nſt him foz it; and not only that, but 
that he ſhould rather offer amends foz his 
Treſpaſo, then to ta try till he were ſued fot it. 
And lo it ſemeth the ignozance of the Hutt 


is of his own Default ſpecially ith in the 


Law is (et ſuch ozder that every man map 
know, if he will, what Suit is taken again 
him, and may fee the Recoꝛds thereof when he 
will: and ſo it ſeemeth that neither the party 
no: the Law be not bounden to give Him no 
knowledge therein. Ind over this J would 
ſomewhat move farther in this matter thns; 
That though that Acton were untrue, and 
the Defendant not guilty. that yet the Goods 
be fozfe:ted to the King, foz his not appear⸗ 
tance, in Law, and alſe in Conſcience, and that 
foz this cauſe : The Ring as Sovereign and 
Head of the Law, is bounden of Juftice to 
grant ſuch wꝛits and ſuch Pꝛoceſſes as be ap⸗ 
pointed in the Law to every perſon that will 
complain, be his ſurmiſe true oz falfe ; and 
thereupon the King (of Juſtice ) oweth ag 
well to make Pzocels to bzing the De kendant 
to anſwer when he is not guilty, as when he 
is guilty : and then when the. e is a Maxime 
in the Law, that if a man be outlawed, in ſuch 
manner as defoze appeareth; that he ſhall foz= 
feit all his Goods to the Ktng, and maketh no 
exception whether the Action be true oz untrue, 
it ſeemeth that the Card Maxime moze regard= 
eth the generol m:niſtration of Juſtice , then 
the particular right of the party; and there⸗ 
koze the Property by the Outlawzr, and by the 
kaid Maxime 02dained 77 miniſtration of 12 
ice, 
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ſtice, is altered, and is given to the King, as 
befo:ze appeareth, and that both in Law and in 
. Conſcience, ag well as if the I>ton were true. 

And then the partie that is ſo outlawed is dꝛt⸗ 
ven to ſur foz his Remedte again him that 
Hath ſo cauſed him to be outlawed upon an un⸗ 
true Acton, 

Do&. Jthhe have not ſufficient to make Re⸗ 
compence, oz die befoze Recovery can be had, 
what Remedy is had then? 

Stud. JJ think no Remedy: and fo: a far» 
ther declaration in this caſe, and in ſuch other 
like caſes, where the Pꝛoperty of Goods may 
be altered without content of the Owner, it 
is to conſider, that the Pꝛoperty of Goods is 
not given to the owners directly by the Law 
of Reaſon, noz by the Law of God, but by the 
Raw of Man, and is ſuffered by the Law of 
Keaſon and by the Law of God ſo to be, Foz 
at the beginning all Goods were in common, 
but after they were brought by the Law of 
Man into a certain P:operty, ſo that every 
man might know his own : and then when 
ſuch Pꝛoperty is given by the Law of Man, 
the ſame Law may aſſign ſuch conditions up⸗ 
on the P2operty as it liſteth, ſo they be not a= 
gainſt the Law of God, ne the Law of Rea- 
ſon, and may lawfully take away that it gi⸗ 
veth , and appoint how long the Bzoperty 
ſhall continue. Ind one condition that goeth 
with every Pꝛoperty in this Realm is, It he 
that hath the Pꝛoperty be outlawed according 
to ſuch Pꝛoceſs as is oꝛdained by the Law, that 
he. ſhall fozfett the P2operty unto the Ring. 
Ind divers other caſes there be alſo, —_ 
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Btoperty in Gods ſhall be altered in the Law, 
and the right in Lands alſo, without aſſent of 
the Owner, whereof J ſhall ſhaztly touch ſome 
wtthoutlaytng any autho:tty therein, foz the 
moze ſhoztneſs. Firft, by a Sale in open mar= 
ket the Pꝛoperty is altered. Alſo Gods ſtol⸗ 
len and ſeiſed fo: the King, oz wayved, be koz⸗ 
keit, unleſs Appeal oz Indtament be ſued, 
Alſo Htrates, if they be pꝛoclatmed, and be 
not after claimed by the owner within the 
year, be fc:feit; and aiſo a Deodand is forfeit (to 
whomſoe ber the Pꝛoperty was befoze , except 
tt belonged to the Ring) and ſhall be diſpoſed 
fo: the Soul of him that was ſlain therewith 
and a Fine with a Nonclaim at the Common 
Law was a Bar, if Claim were not made 
within a year, as it is now by Dtatute, if the 
Claim be not made within five years. And 
all theſeFoz:feitures were 0:dained by the Law 
upon certain conſiderations, which J omit at 
this time: but certain tt is that none of them 
were made upon a better conlideration then 
this Foz feiture of Utlagarie was. Foz if no 
eſpecial puniſhment Gould have bin o2datned- 
fo: Offenders that would abſent themſelves, 
and not appear when they were ſued in the 
King's Courts many Duits in the King's 
Courts ſhould have bin of ſmall effect. Ind 
th this Maxime was oꝛdained foz the execu⸗ 
tion of Juſtice, and as much done therein by 
the Common Law as policy of man could 
reaſonably deviſe, to make the party have 
knowledge of the Suſt, and now is added 
thereto by the Stat. made the 6 pearof H. 8. 
that a wzit of 1 ſhall be ſucd if 

3 the 


132 DIALOGUE IL 


the party be dwelling in another Shire: it 
ſeemeth that ſuch Title as is given to the 
King thereby is in good Conſcience, elpecially 
ſeeing that the King is bound to make P2ocels 
upon the Surmiſe of the Hlaintiff, and may 
not examine, but by Hlea of the party, whe⸗ 
ther the Hurmiſe be true oz not. But if the 
party be returned five times called, where in⸗ 
deed he was never called,(as in the ſecond caſe 
of the lat Chapter of the ſaid Dialogue in I. 
tip is contained) then it ſeemeth the party ſhall 
have god remedy by Petition to the King, ſpe⸗ 
cially if he that made the Return be not ſufft- 
cient to make recompence, oz die befoze Reco⸗ 
very can be had, n 

oct. Now th J Have heard thine opinion 
in this Caſe, whereby it appeareth that many 
things muſt be ſeen 02 a full and a plain decla⸗ 
ration can be made in this behalf,and fing al⸗ 
ſo that the plain anſwer to this Caſe ſhall. give 
a great light to divers other Caſes that may 
come by ſuch Fozfeiture ; A ay the give me 
a farther reſpite ere that I ſhew thee my full 
opinion therein . and hereafter J ſhall right 
gladly do it. And therefo:e J p2ay thee pꝛo⸗ 
ceed now to ſome other Cafe, | 


CHAP, IV. 
C The third Queſtion of the Student. 


5. F a Stranger do waſte in Lands that 
another holdeth foz term of life with⸗ 
out aſſent of the Tenant foz term of 1ife, whe⸗ 
ther may he in the Beverſlon recover yy 
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Damages and the place waged againſt the 
Tenant foz term of lite, accozding to the Dta= 
tute, in Conſcience, as he may by the Law, it 
the Stranger be not ſufficient to make recoms= 
pence fo2 the waſte done? . 

Doct. Js the Law clear in this caſe, that he 
in the Reverſton ſhali recover again the Ce⸗ 
nant foz term of lite, though that he afſcnted not 
to the doing of. waſt ? 

Stud. Pea verily; and yet it the Tenant 
fox term of life had been bounden in an Obit⸗ 
gation in a certain ſum of money that he ſhould 
doe no waſt, he ſhould not fozfett his Bond 
by waſte of a Stranger. And the diverllte 
is this. Jt hath beenuſed ag a ancient Max- 
ime in the Law, that Tenant by the curtelle 
and Tenant in dower ſhould take the Land 
with this Charge. that is to ſay , that they 
ſhould do no waft themſelves, noz ſuffer 
none to be done : and when an Action of 
waſte was given after againſt a Tenant foz 
term of lite, then was he taken to be in the 
ſame caſe, as to the point of waſte, as Tr-= 
nant by the curteſſe- and Tenant in dower 
wag, that is to ſay, that he ſhould do no waſte, 
no: ſuffer none to be done; foz there is another 
Maxime in the Law of England, that all Ca- 
ſes like unto other Caſes ſhall be judged after 
the lame Law ag other Caſes be: andfith no 
reaſon of diverſity can be aſſigned why the Te= 
nant fo: term of like, after an Aion of waſte 
was given againſt him, ſhould have any moze 
favour in the Law then the Tenant by the cur= 
teſſe 02 Tenant in dower ſhould ; thersfoze he 
is put under the ſame 1 as they be, 2 

4 
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s to ſap, that he ſhall do no waſte, ne ſuffer 
none to be done. Ind ſoit ſcemeth that the Law 
in this caſe doth not confider the ability of the 
perſon that doth the waſte, whether he be able 
to make recompence foz the waſte oz n otbut 
the 'Yfſent of the ſaid Tenants, wher ebyhep 
Have wtifully taken upon them the charge to ſee 
that na maſte ſhall be done. | 

Doct. I have heard that if Houſes of theſe 
Tenants be deſtroyed with ſudden Tempeſt oz 
with trange Enemies, that they ſhall not by 
charged with waſte. 

Stud. Truth it is. 

Doct. And I think the reaſon is, becauſe they 
can have no Recovery over. 

Stud. I take not that foz the veaſon, but that 
it is an old reaſonable Maxime in the Law, 
that they ſhould be diſcharged in theſe caſes. 
Howbeit ſome will ſay, that in theſe caſes the 
Law of Reaſon doth diſcharge them: and 
the retoze they ſay,that if a Statute were made 
that they ſhould be charged in theſe caſes of 
Waſte, that the Statute were againſt Rea⸗ 
ſon, and not to be obſerved. Þ et never= 
theleſs J take it not ſo ;- fox ther might refule 
to take ſuch Eſtate it they would, and ik they 
will take the Eſtate after the Law made, it 
Cemeth reaſonable that they take it with the 
Charge and with the condition that is appoin= 
ted thereto by the Law, though hurt might 
follow to them afterward thereby, Foz it is 
oftentimrs ſeen in the Law, that the Law doth 
ſuffer him to have hurt without Help of the 
Law. that will wilfully run into it of his own 
act, not compelled thereto, and marry 
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his folly ſo to run into it; foz which kelly he 
ſhall alſo be many times without remedy in 
C onlctence. As if a man take Land foz te m 
of life, and bindeth himſelf by Obligation that 
he ſhall leave the Land in ag good caſe as he 
found it; if the Youſes be after blown down 
with Tempeſt, oz deſtroyed with ſtrange E⸗ 
nemles, as in the caſe that thou haſt put be= 
foze, He ſhall be bound to repair them, oz elſe 
he ſhall fo:feit his Obligation in Law and 
Conſcience : becauſe it is his own act to bum 
him to tt, and yet the Law would not Have 
bound him thereto, as thou haſt ſatd be foze. S 
methinkeſt that the cauſe why the ſatd Te⸗ 
nants be diſcharged in the Law in an Action 
of waſte, when the Houſes be deſtroyed by ſud= 
den Tempeſt oz by ſtrange Enemies, is by a 
ſpecial reaſonable Maxime in the Law, where= 
by they be excepted from the other general 
Vond befo:e rehearſed,that is to ſay,they ſhall 
at their peril ſ& that no Waſte ſhall be done, 
and not by the Law of Reaſon : and th there 
is no Maxime in this caſe to help this Tenant, 

ne that he cannot be holpen by the Lawof Rea= 
on, it ſcemeth that he ſhall be charged in this 

caſe by his own ad both in Law and Conſci⸗ 

ence, whether the Stranger be able to tecom⸗ 

pence him oꝛ not. 

Doct. I doubt in this caſe whether theMax= 
ime that th.u ſpeakeſt of be reaſonable oz not, 
that is to ſay, that Tenants by the curteſte 
and Tenants in dower were bound by the 
Common Law, that they ſhould do no waſte 
themſelves, and over that at their peril to ſo 
that no waſte ſhould be done by none other. —— 
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that Law ſeemeth not reaſonable that bindeth 
a man to an im poſſibilitie: and it is impoſſible 
to pzevent that no waſte ſhall be done by 
Strangers; fo: it may be ſuddenly done in the 
night, that the Tenants can have no notice of, 
oz by great power, that they be not able to refit; 
and therefoze me thinketh they ought not ts be 
charged in thoſe Caſes fo: the waſt without 
they may have good Remedy over; and then 
percaſe the ſaid Maxime were ſufferable, and 
— methinketh it ts a Maxime againſt Rea⸗ 
on. 

Stud. s J have ſaid befoze, no man ſhall be 
compeligd to take the Bond upon him, but he 
that will take the land; and if he will take the 
Land, it is reaſon he take the Charge, as the 
Raw hath appointed it; and then (f any hurt 
grow to him thereby, it is though his own ac 
and his own 4Aſſent, foz he might have refuſed 
the Leaſe ik he would. 

Doct. Though a man may refuſe to take E⸗ 
fate fo: term of life oz fo: term of years, and 
a woman may refuſe to take her Dawer;yet Te⸗ 
nant by the curteſle cannot refuſe to take his E⸗ 
Kate, fo: immediatelp after the death of hid 
Wife the poſſeſſion abideth Kill in him by the act 
of the Raw, without Entry : and then J put 
the caſe, that after the death of his wife he 
would wave the poſſefiion and after waſte were 
done by a Stranger, whether thinkeſt thou tha 
he ſhould anſwer to the waſte ? | 
Stud. J think he ſhould by the Law. 

Doct. Ind How ftandeth that with Reaſon, 
ſeeing there is no default in him? 

Stud. It was hig default and at his ownp to 
F Y F * 
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ril that he wonld marry an Jnheritrix, where= 
upon ſuch danger might fol low. 

Doc. J put caſe that he were within age at 
the Marriage, oz that the Land deſcended to 
bis wife after he married her. 

Stud. There thou moveſt a farther doubt then 
the firt Queſtion is: and though it were as 
thou ſayeſt, pet thou canſt not fay but that there 
is as great default in him as in him in the Rez 


'verſlon ; and that there is as great reaſon why 


he ſhould be charged with the waſte, as that he 
in the Reverſſon ſhould be diſherited, and have 
no manner remedy, ne yet no p2ofit of the Land, 
as the other hath, And though the ſatd Max⸗ 
tme may be thought very ſtreight to the (aidTe= 
nants ; yet it is fox to by favoured as much ag 
may be reaſonably, becauſe it helpeth much the 
Commonwealth; fo: it hurteth the Common= 
wealth greatly when woods and Houſes be de⸗ 
ſtroped: and it they ſhould anſwer foz no waſte 
but foz waſte done by themſelves, there might 
de wats done by Strangers by commandment 
92 aſſent, in ſuch colourable manner, that they 
in the Reverſſon ſhould never Have pzoof of 


. their aſſent. 


Doct. J am content thine opinion and fox 
this time, and J pzap thee now pꝛoceed to anos 
ther Mueſtion, 


CHAP. V. 
¶ The fourth Quicſtion of che Student. 


Stud. 1 he that is the very Heir be certiffed 
by the Ozdinary Baſtard, and after 


bing an Action as Heir againſt another — 
on; 
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ſon: whether may any man knowing the truth 
be of counſel with the Tenant. and plead the 
Caid Certificate againq the Defendant by 
Con ſctence oz not? 

Doct. Is the Law in this caſe, that all other 
againſt whom the Defendant hath title ſhall 
take advantage of this Certificate, ag well as 
He at whole Suit he ts certtfied Baſtard 2? 

Stud. ea verily,and that foz two cauſes where 
of the one is this. There is an old Maxime in 
the Law, that a miſchief ſhall be rather ſuffered 
then an tnconventence : and then tn this caſe if 
another woꝛit ſhould afterward be ſent to ano= 
ther Biſhop in another Action to certifie whe⸗ 
ther he were 1Baftard oꝛ not, peradventure the 
Biſhop would certifie that he wete mulicr, that 
is to ſay, lawfully begotten, and then he 
Gould recover as Heir; and ſo he ſhould in one 
ſelf Court be taken ag mulicr and Baſtard, Foz 
avoiding of which contrarioſity , the Law will 
ſuffer no moe wꝛits ts go forth in that caſe, and 
fuffereth alſo all men to take advantage of the 
Certificate, rather then to ſuffer ſuch a contra= 
diction in the Court, which in the Law is called 
an inconvenience. And the other cauſe is, becauſe 
this Certificate of the Bliſhop is the higheſt trial 
that is in the Law in this behalf: but this is 
not unde:{od but where Baſtardy is laid in one 
that ts party to the writ;foz: tf Baſtardy be laid 
tn one that is a Stranger ts the wit, as it 
Mauch e pꝛap in Bid oz ſuch other, then that 
Baſtar dy ſh all be tried by xtj men, by which Tri- 
al he in whom the Baſtardy is laid ſhall not be 
concluded, becauſe he is not pꝛivy to the Trial, 
and m iy have no Fttaint; but he that is party 
to 
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to the Aſſue may have Attaint, and there faze 
he ſhali be concluded, and none other but he. 
4nd kozaſmuch as the ſaidMaxime was 0zdains 
ed to eſchew an inconvenience, ( as befo:e ap= 
peareth) it ſe@meth that everp man learned may 
with Conſcience plead the ſaid Certificate fox 
avoiding thereof, and give counſel therein to 
the party accoꝛding unto the Law, oz elſe the 
laid tnconventence muſt needs foliow, But yet 
nevertheleſs J do not mean thereby, that the 
party map after, when he hath barred the De 
mandant by the ſaid Certificate, retain the 
Land tn Conſcience by reaſon 8f the ſaid Certi⸗ 
ficate:foz though there be no Law to compel him 
to reſtoze it, yet J think well that he in Con- 
Ccience is bound to teſtoze it, if he knew that the 
Demandant is the very true Heir, wherrof J 
have put divers Caſes like in the xvij Chap. 
of the firſt Dialogue tn Latin. L ut my intent is, 
that a man learned in the Law,in this caſe and 
other like, may with Conſcience give his oun⸗ 
ſel accozding to the Law, in avoiding of ſuch 


things as the Law thinketh Gould foz a reaſon= 
able cauſe be 'eſchewed. 


Do&. Though he that doth not know whe⸗ 
ther he be a Baſtard oz not may give his coun⸗ 
fel, and alſo plead the ſaid Certificate ; yet J 
think that he that doth know Himſelf to be 
the very true Heir may not plead it: and 
that is foz two cauſes, whereof the one is this. 
Every man is bound by the Law of Kea= 
ſon to do ag he would de done to: but J 
think that if he that pleadeth that Certificate 
were in like caſe, he would think that no man, 


knowing the Certificate to be untrue, — 
wit 


with Conſcience plead it againſt him;wherefoze 
no moze may he plead it againſt none other. 
The other caule is this; Although the Certi⸗ 
ficate be pleaded, yet is the Tenant bounden 
in Conſcience, to make Reſtitution thereof, ag 
thou haft ſaid thy ſelf ; and then in caſe that he 
would not make Reſtttutton, then he that plead⸗ 
eth the Plea ſhould run thereby in like offence, 
fo: he hath holpen to ſet the other man in ſuch a 
liberty, that he may chuſe whether he will te⸗ 
ſtoze the Land oz not; and ſo he ſhould put him= 
ſelf tojeapardy of another mangConClcience. Ind 
tt is wzitten Eccleſi. 3. Qui amar periculum peri- 
bit in ille, that is, He that wilkully will put 
himſelf in jeopardy to offend (hall periſh there= 
in. Ind therefoze it is the ſureſt way to eſchew 
petils, fo: him that knoweth that he 1g Heir, 
not to plead it. And as for the inconvenience 
that thou fayc|& muſt needs follow, but the Cer⸗ 
tiffcate be pleaded; as to that it may be anſwe⸗ 
red, that it may be pleaded by ſome other that 
knoweth not that he is very Heir: and if the 
cafe be ſo far put, that there is none other lear= 
ned there but he, then methinketh that he ſhall 
rather ſuffer the ſatd inconvenience, then to 
Hurt His own Conſcience : fo: alway Charity 
beginneth at himſelf, and ſo every man ought 
to ſuffer all other offences rather then he him= 
ſelf would offend. And now that thou knowef 
mine opinion tn this Caſe, I pzay thee p:oceed 
to another Queſtion, 


CHAPTER VI. 


CHAP. VI. 
C The fifth Queſtion of. rhe Student. 


Stud. 7Hether may a man with Conſcience 
be of Counſel with the Plaintif in 
an Ycion at the Common Law, knowing that 
the Defendant hath ſufficient matter in Conſci⸗ 
ence whereby he may be diſcherged by a Subj ce= 
na in the Chancery, which ke cannot plead at 
the Common Law, oz not ? 
DoR. I pzay thee put a Caſe thereof in cer= 
tain, fo: elſe the Queſtion is very general. 
Stuc. I will put the ſame caſe that thou put⸗ 
teſt in our firſt Dialogue in Latin, the x. Chap* 
that is to ſay, It a man bound in an Obligatts 
on pay the mony, and taketh no Icquittance, ſo 
that by the Common Law he ſhall be compelled 
to pay the mony again, foz ſuch conſideration 
as appearcth in the xv. Chap. of the ſaid Dia⸗ 
logue, where it is ſhewed evidently how the Raw 
in that Caſe is made upon a god reaſonable 
ground, much neceſſary foz all the people, how⸗ 
brit that a man may ſometime th:ough his own 
default take hurt thereby; herein I p2ay thee 
ſhew me thine opinion 
Doct. This Caſe ſeemeth to be like te the 
Caſe that thou haſt next befoze this, and that he 
that knoweth the payment to be made doth not 
ag he would be done to, if he give Counſel that 
an Action ſhould be taken to have it payed a= 
gain, 
Stud. Ik he bs ſwoꝛn to gide counſel accoz= 
ding to the Law, as Herjeants at the * 
e 
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be,it {xmeth he is bound to give counſel accoꝛd⸗ 
ing to the Law, fo: elſe he ſhould not perkozm 
his Oath. 

Dc. In theſe moꝛds ( according to the Law) 

ts underſtood the Law of God and the Law of 
Keaſon, as well as the Law and Cuſtoms of 
the Realm: fo: as thou haſt ſatd thy ſelf, in 
our fir} Dialogue tn Latin, that the Raw of 
God and the Law of Reaſon be two fpectal 
Gzounds of the Laws of England, wherefo:e 
(as methinketh ) he may give no counſel ( ta⸗ 
ving His Oath) neither against the Law of 
God noz the Law of Reaſon, And certain it 
18, that this Article, that is to ſay, that a man 
mall do as he would be done to, is grounded up⸗ 
an both the ſaid Laws. Ind firſt that it is groun= 
de d upon the Law of Reaſon, it ts evident of 
tt ſelf, Ind in the 6. Chap. of Saint Luke it is 
Catd, Ec prout vultis vr faciant vobis homires, & vos 
ficite illis ſimiliter ; that is to ſay, Ali that other 
men ſhould do to you, do you to them: and lo tt 
ts grounded upon the Law of God. wherefoze 
it he ſhould give counſel agatnſt the Defendant 
tn that Caſe, he ſhould do againſt both the ſaid 
Laws. 

Stud. It the Defendant had no other remedy 
but the Common Law, J would agree well tt 
were as thou lateſt, but in this cafe He map have 
good reme dy by a ubœna: and this is the way 
that ſhall induce him directly to his Subpoena , 
that is to ſay, when it appeareth that thePlain-= 
tiff ſhall recover by Law. 

Dot. Though the Defendant may be 
Diſcharged by Subpaena, yet the b:inging in 
ok his pioks there will be to the * 

e 


the Defendant, and alſo the pꝛeofs may die oz 
they come in. Al ſo there is «Gzound in the Law 
of Reaſon, Q.0d 144i! poſſimus contra vericarem, 
(that is,) we may do nothing againſt the Truth; 
and ſith he knoweth it is truth that the monep 
is paid, he map do nothing againſt the truth; 
and it he ſhould be of counſel with the Plain⸗ 
tiff, he muſt ſuppoſe and averre that it is the 
very due Debt of the Plaintiff, and that the 
Defendant withholdeth it from Him unlawful= 
ly, which he knoweth Himſelf to be untrue : 
wherefoze he may not with Conſcience in this 
caſe be of counſel, with the PlaintiN, knowing 
that the Platntiffis patd atready,wherefoze if 
thou be contented with this Anſwer, J pzax 
the pzocrd to ſome other Queſtion. 
Stud, J wilt with good will. 


CHAP, VII, 
0 The fia th Queſtion of the Student. 


Man maketh a Feoffment to the uſe of 

him and of his Heirs, and after the Fez 
offoz putteth in his Beaſts to manute the 
ground, and the Feoffce taketh them ag dam⸗ 
mage feaſqnt, and putteth them tn ——— 
and the Feoffoz .bzirigeth an Action of Treſ⸗ 
paſs againſt him fo2 entring into His ground, 
ec. whether may any man, knowing the ſatd uſe, 
be of counſel with the Feoffee to avoid the Yc= 
tion? 

D &. May he by the Common Raw avoid 
that Action, ſeeing that the Feoffoz ought in 
Tonſctentce to have the my e 

Seu d- 
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Scud. Pes verily ; fot as to the Common 
Law che whole Jntereft is in the Feoffee , 
and tf the Feoffee will break his Tonfcience, 


and take the P:ofits, the Feoffoz Hath no re⸗ 
-Mmedp by the Common Law, but ts dziven in 


that Cafe to ſue foz his remedy by Subpcena fo; 
the Pꝛoſtts, and to cauſe Him to enfroffe him 
again: and that wag ſometime the moſt com- 
mon Taſe where the Subpcens was ſued, that 
is fo Tay, befoze the Statute of R 3. but th 
the Statute, the Feoffoz map lawfully make 
a Feoffment. But nevettheleſs, fo: the Pꝛo⸗ 
firs received, the Feoffoz hach yet no remedy 
but by Suben aß He had befoze the ſatd Sta⸗ 
ture And ſo the Duppoſal of His Acton of 
Treſpaſs is untrue tn every potnt as to the 
Common Law. 

Doct. Though the Action be untrue as to the 
Law, pet he that ſueth it ought in Conſcience 
to have that he demandeth by the Action, that 
is to ſay, Dammages foz his P2ofits ; and, as 
itſemeth, no man may with Conſcience give 
counſel againſt that he knoweth Conſcience 
world have done. 

S:ud. Though Conſcience would He ſhould 
have the Pꝛofits, yet Conſcience will not that 
fo: the. attaining thereof the Feoffoz ſhould 
make an untrue. Durmiſe, Therefoze againtt 
the untrue Hurmile every man may with Ton= 
icience.give his counſel, foz in that doing he 
reſiſteth not the Plaintiff to have the P2oftits, 
dut he withſtandeth him that he ſhould not 
maintain an nntrue Ac ion koꝛ the Profits. Ind 
it ſufficeth not in the Law, ne pet in Conlci⸗ 
ence, ag me ſœmeth, that a man nnn. 

tha 
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that he ſueth fo2, but that alſo he ſue by a juft 
means, and that he hath both god Bight, and 
allo a god and a true Conveianct to come to 
his Bight. Fo: if a man have right to Lands 
as Hetr to his Father, and he will bzing an 
FIction as Þetr to his Mother that never had 
right, every man may give counſel again the 
Action. though he know he have right by ano= 
theꝝ means : and lo, as methinketh, he may do 
in Dilatozies whereby the party may take hurt 
ik zt were not pleaded, though he know the 
laintiff Have right; ag if the party oz the 

vn be milnamed, oz if the Degres in wꝛitg 

Bf Enttie be miſtaken : dut if the party ſhould 
take no hurt by admitting of a Dilatozy, there 
he that &noweth that the Plaintiff hath right 
may nat plead that Dilatozy with Conſcience. 
Is in a Fotmedon to plead in Abatement of the 
Weit, $ecauſe he hath nat made Himſelf Heir to 
him that was lat ſeiſed, oz in a wꝛit of Right, 
ko that the Demandant had omitted one that 
tende d right, ne ſuch other. Me he may not al⸗ 
ſent to the caſting of an Eſtoign noz Pꝛotecti⸗ 
an foz him, 4f he know that the Demandant 
dath,right : ne he may nat pouch foz him, except 
tt he that he knoweth that the Tenant hath a 
tyre cauſe of a H oucher and of lien, and that 
he doth it. to bzing him thereto And in likewiſe 
Pe may;not pzay an Aid 493 him unleſs he know 
the Pzayce have god cauſe of Uoucher and lien 
over, oz that he know that the Pꝛapte Hath 
fomewhat to plead that the Tenant may not 
plead, as Uillein in the Demandant , oz ſuch 


other. 
KH 3 Dock. 
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Doct. Though the Platntif hath brought an 
Action that is untt ue, and not maintainable in 
the Law, yet the Defendant doth wꝛong to the 
Blatntiff in the withholding of the Profits as 
well bekoze the Action bzought as hanging the 
Acton; and that wrong, as it ſeemeth, the 
Counſellour doth maintain, and al ſo ſheweth 
Himſelf to favour the party in that wrong, 
when he giveth counlel againſt the Acton? 

Stud. It the Pleintit᷑ do take that foꝛ a favour 
and a maintenance of his wrong, he zudgeth 
Farther then the cauſe is gibe n, ſo that the oun⸗ 
ſellour do no moze but give counſel againct the 
Action: fo: though he give him counſel to 
withſt and the Action foz the untruth of it, and 


that he ſhould not confeſs it, and to make there⸗ 


by a Fine to the King without cauſe; yet tt 
may not. ſtand with Reaſon that he may give 
counſel to'the party to yteld the P:offts. Ind 
therefoze J think he may in this caſe be of 
counſel with him at the Common Law, and be 
agatnſt him in Chancery, and in either Court give 
His counlel without any contrartoſity oz hurt of 


- Conſcience. And upon this ground it is, that a 


man may with god Conſcience be of counſel 
with him that häth Land by Deſcent, oz by 


- Diſcontinuance without Title, if He that 


Hath the Right bzing not his Action accozding 
to the Law, foz the recovering of his Right in 
that behalf. 


-HAP. 


CHAPTER VIIL 


CHAP; vill. 
C The ſeventh Queſtion of the Student. 


Fa man take Biſctreſs fo: Debt upon an 

Obligation oꝛ upon a Contract, oꝛ ſuch other 
thing that he Hath right Title to have, but 
that He ought not by the Law to diſtrain fox 
it, and nevertheleſs he keepeth the ſame Di= 
treſs in Pound till he be paid of his Duty; 
what KBeſtitution is he bound to make in this 
caſe ? whether ſhall he pay the maney, becauſe 
he is come to it by an-unlawful means, oz one= 
iy reftoze the party fo: the w:ongful taking 
of the Diſtreſs, oz neither; J pꝛay you ſhew 
me. 

DoR. What is the Law in this caſe ? 

Stud. That he that ts diſtrained may b2ing 
a ſpecial Action of Treſpafs againſt him that 
diſtraineth , foz that he took his Beals 
w2zongfuliy, and kept them till he made a 
Fine; and therefoze he ſhall recover the Fine 
in Dammages, as he ſhall do foz the reſidue 
of Treſpaſs : foz the taking of the money by 
ſuch compuiſſon is taken in the Law but as a 
Fine w:ongfully taken, though it be his duty 
to Have it. 

Voct. Yet though he may ſo recover, methink⸗ 
eth that as to the Repayment of the mony 
he is not bound thereto in Tonkcience, ſo that 
he take no moꝛe then of right he ought to have: 
foz though he came to it by an unjuſt mean, 
yet when the money is paid him, it is 
his of right, and he is not bound to repay it, 
B 3 untels 
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unle ls it be recovered as thou ſaidſt; and then 
when he hath repated it, he is, ag methinketh, 
xeſto:ed to his firſt Ictton. But to the re⸗de⸗ 
Itvery of the Beaſts with ſuch Dammages 
and ſuch hurt as he hath by the Diſtreſs, I 

ppole he is bound ts make recompence of 
them in Conſcience without compulſion oz 

uit in the Law: foz though he might law⸗ 
futly have tued foz his Duty in ſich manner 
ag the Law hath ordered; pet J agree well 


that he may not take upon him to be his own 


Judge, and to come to his Duty ag aind the 
ozder of the Law, And therefoze if any hurt 
come to the party by the Diſozder, he is bound 
to reſtoze it. But I would think it were the 
moze doubt, if a man took ſuch a Diftre(s fo: 
a Treſpaſs done to him, and keepeth the Dt= 
frel(s till amends be made fo: the Treſpaſs: 
for in that Caſe the Dammages be not in cer⸗ 
tain, but be arbitrable either by the Bent of 
the parties, o' by 12. men. And it leemeth 
that there is no Axent of the partie in this 
Caſe, ſpectaily no free Aſtent, foz that he doth 
ig by compulſion, and to have his Diſtreſs a⸗ 
gain, and ſo his A ent is not much to he p.n= 
dered in that Caſe, fo: all his aſſeſſing of him 
that took the Diſtreſs, and ſo he hath made 
Himſclf his own Judge, and that is pzohtbi= 
ted in all Laws : but in that caſe where the 
Diareſs is taken fo: Debt, he is not his own 
Judge, fo: the Debt was judged in certain 
defoze by the firſ Contract, and therefeze 
leg. think great diverſitties betwixt the Ca⸗ 
ts. 

Stud. By that reaſon it ſcmeth, that aP 

thas 
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that diſtraineth in the firſt caſe foz the Debt take 
any thing fo: his Damages that he (is bound in 
Tonlſcience to reſtoze it again, fo; Dammages 
be arbitrable, and not certain, no moze then 
Treſpaſs is; and me femeth that both in the 
caſe of Treſpaſs and Debt he is bound in Con⸗ 
ſctence to reſtoꝛe that he taketh : foz. though he 
ought in right to have like ſum as he recerveth, 
yet he ought not to have the mony that he recei⸗ 
veth, foz he came to the mony by an unjuft 
means, wherefoze it ſemeth he ought to reſtoze 
it Again. 

Doct. Ind if he ſhould be compelled to reſtoze 
it again, ſhould he not yet ( fo: that he received 
it once) be barred of his firſt Xian notwith⸗ 
ſtanding the payment ? 

Stud. J witl not at this time clearly affoil 


' thee that Queſtton, but this J will ſay, that 


if any hurt come to him thereby, it is thzough 
his own default, foz that he would do again 
the Law: but nevertheleſs a little J will ſap 
to thy Queſtton, that, as me ſeemeth when 
he hath repayed the mony, that He is reſtazed 
to His firſt Pction. As tf a man condemned 
in an Icon of Treſpaſs pay the mony, and 
after the Defendant reverſe the Judgement be 
a Wait of Erroz, and have his mony repatd, 
then the Plaintiff is reſtozed to his firſt Ac>t= 
on. Ind therekoze if he that in this Cate 
took the mony reſtoze that he took by the 
wzongful Diftreſs , oz that he ozdered the 
matter ſo librrally that the other murmur 
not, ne complain not at it, me ſeemeth he 
did very well to be Cure in Conſcience : and 


therefoze J would adviſe every man to be 
| K 4 well 
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well ware how he diſtraineth in ſuch caſes a⸗ 
gainſt the Law. ' 
Doct. Thy Counſel is god, and J note 
much in this Caſe, that the party may Have 
an Action of Treſpaſs againſt him that dt= 
ſtraineth, ſo that he is taken in the Law but 
ag a wzong⸗doer; and-therefo:e to pay the mo⸗ 
ney again is the ſure wap, as thou haſt ſaid 
bekoze. And J pay thee now ſhew me fox 
what a man map lawfully diſtrain, as thou 


on 


thinkeſt. 


CHAP, XI. 
C For what thing a man may lawfully diſttair. 


bind, A Man may lawfully diftrain foz a 
| XA Kent-ſervice, and foꝛ all manner of 
Dervices as Homage, Fealty, Gſcuage, Suit 
of Court, Reliefs, and ſuch other. Al ſo foz a 
Kent reſerved upon a Gift in tail, a Leaſe fot 
term of like, foz years, dz at will, if he reſerve 
the Re ver ſlon, the Feoffoz ſhall d. train of com⸗ 
mon right, though there be no Diſtreſs ſpoke n 
of, But in cale a man make a Feoffment, 
and that in Fe by Padenture,reſerving aRent, 
he ſhall not diſtrain koz that Rent, unleſs a 
Diſtt eſs be exp:eſly reſerved : and it the Feoll⸗ 


ment be made without a Dd reſerving a 


Bent, that Reſervation is vord in Law, and he 
Gall have the Rent onely in Conlſctence, and 
Wall not diſtrain fo: it. Ind like Law is where 
a Gift in tail 0: a Leaſe foz term of life is 
made, the Remainder over in Fee, reſerving a 
Bent, that Reſervation is vod in Law, Rt. 
* "LA c 
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Alſo if a man ſeiſed of Land foz term ok lite 
granteth away his whole Eſtate, relerying a 
Bent, that Reſervation is void in the Law, 
without it be by Indenture; and if it be 
Jndenture , pet he ſha{l not diſtrain foz the 
Kent, but a Diſtreſs be reſerved. And foz 2 
merctament in a Let the Lozd ſhall diſtrain;but 
fo: Imerciament in a Court- -baron he ſhall not 
diftrain, 

* Milo if a man make a Leaſe at Michaclmas for 
a pear, telerving'a Rent payable at the Feaſts 
of the Annunciation of our Lady and Saint. Mi- 
chael the Þrchangel ; in that caſe he ſhall dis 
ſtrain foz the Rent due at our Lady but not 
fo: the Rent due at Michae|lwas, becauſe the term 
is expited. 

But if a man make a Leaſe at the Feaſt of 
Chriſtmas, foz to endure to the Feaſt of Chriſtmas 
next following, that ts to ſay, foz a year, refers 
ving a Rent at the afozeſatd Feaſts of the An- 
nunciation of our Lady and Datnt Michacl the 
Yrchanget-; there he ſhall diſtrain foz both the 
Kents as long as the term continued, that is 
tb ſay, till the afozcfard Feaſt of Chriſtmas, _ 
And if a man hath Land foz term ok like of 
John at Noke, and maketh a Leaſe fo: term of 
years, reſerving a Rent, the Rent is behind, 
and J. at Noe dieth; there he ſhall not diſtrain, 
becauſe his Reverſton is determined, 

Alco it he to whole uſe Feoffas been ſeiled 
maketh a Leaſe fo: term of pear g, oꝛ foz term of 
life, oz a Gift in tatl reſerving a Rent; there 
the Reſervation is god, and the Leſſoz ſhall di⸗ 
ſtrain. 

Ind if a Townſhip be amerced , and the 
velgy/ 


15 DIALOGUE u. 


neighbours by afſent aſeſ# a certain ſum? upon 
eberr Inhabit ant, and agre that if it be not 
paid by ſuch a day, that certain perſons thereto 
aſſigued ſhall diſtrain; in this caſe the Diſtreſs 
ig lawful. If Lozd and Tenant be, and if the 
Tenant do hold of thz Lozd by Fealty and 
Bent, and the Lozd doth grant away the Feal⸗ 
ty, reſerving the Rent, and the Tenant attur = 
neth; in this tale he that was Lozd may not 
diſtrain fo: the Rent, fo: it is become a Rent= 
ſeckh. But if a man make a Gift in tail to a= 
nother, reſerving Fealty and certain Rent, and 
after that he granteth away rhe Fealty, reſers 
ving the Rent and the Reverſſon to Himſelf; 
zn this caſe he ſhall dviſtrain foz the Rent, foz 
the grant of the Fealty is void, foz the Fealty 
cannot be ſevered from the Reverfion. Aliſo fo: 
Hertot=lervice the Loꝛd ſhall diſtrain; and foz 
Hertot⸗cuſtome he ſhall ſeiſe, and not difrain. 
Alſo tf Rent be aligned to make a partition oz 
aſſignment of Dower egal, he oz ſhe ts whom the 
Bent is affiqned may diffrain. And in all theſe 
cafeg above ſatd, where a man may diſtrain, he 
may not diftratn in the night, but fo: Damma⸗ 
ges feaſant ; that is to ſay, where Beaſts do 
hurt in his ground, he may diſtratu in the night. 
Alo fo: waſts, fox Reparations,foz Accompts. 
fo: Debts upon Contracts , oz ſuch other, no 
man ma lawfully diſtrain. 
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CHAP. X. 
ET The eighth Queſtion of che S:udenr, 


Fa man do Treſpaſs,and at᷑ter make his Exz 
ec utozs, and die befoze any Amends made; 
whether be his Executo:s bound in Conſcient: 
to make Amends koz the Treſpaſs, if they have 
ſufficient Goods thereto, though there de no te⸗ 
medy agatult them by the Lam to compel they 
to it? 
Voect. It is no doubt but ther are bound 
thereto in Conſcience, betoꝛe any other drev in 
Thariey that they may do foz him of their own 
devotion. 

Stud. Then would J wit, tf the Tcfaro; 
made Legacies by his will, whether the Exe⸗ 
cutozs be bound to do firſt, that ts to (ap, tb 
make amends fo: the Trefpaſs, oz to pay the 
— «cg „in caſe they have no: Goods to de 

oth 2 

Doct. To pay Legacies : foz if they hautd 
att make recompenre foz the Treſpaſs, and 
then have not ſuffictent to pay the Legaries , 
they ſhould be taken in the Law as Waſters of 
their Teftato:'s Gvods ; fox they were not 
compellable by no Law to make amends fox 
the Treſpaſs, becauſe every Treſpaſs vieth 
with the perſon; but the Legacies they ſhould 
be compelled bp the Lat Spititual to fulfil, 
and ſo they ſhould be comnelled ta pay the Le⸗ 
gactes of their own Sof, and thee (hall not 
be campel led thereto by uo I aw ne Confcience: 
but if the Caſe were, that He leave — 

| gods 
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Goods to doe both, then methinketh they be 
bound to doe both, and that they be bound to 
make amends fo: the Treſpaſs, befoze they 
may doe any other charitable deed fo: the Te⸗ 
ſtatoz of their own minde, as J have ſaid be⸗ 
fo:e, except the Funeral-expenſes that be ne⸗ 
cefſary, which muſt be allowed befoze all other 

things. 
Stud. Ind what the p:oving of the Teſta⸗ 

I 


ment ? 

. Dei, The Ozdinary may nothing take by 
Conſctence therekoze, tf there be not ſufficient 
Goods beſides fo: the Funerals, to pay the 
Debts, and to make Reſtitution. And in like 
wile the Execùtoꝛs be bound to pay Debts up= 
on a ſimple Contract, bekoze any other deed of 
charity that they may doe fo: their Ceſtatoꝛ of 
their own devotion, though they ſhall not be 
compelled thereto by the Law. 

Stud. And whethe: thimneft thou that they be 
Hound to do firſt, that is to ſay, to make Imends 
fo: the Treſpaſs, oꝛ to pay the Debts upon a 
Ample Contrad > 

Do&. To pay the Debts, fo; that is certain, 
and the Treſpaſs is arbitrable. 

Stud, Then, for the platner declaration of 
this matter and other like, J pꝛar thee ſhew 
me thy mind, by what Law it is, that it a man 
mak? Executozs, that the Executozs, if they 
take upon them, be bound to perkozm the will, 
and — the Seods that remain fo: the Te⸗ 


| Da. x | think that it is beſt by the Law of 

Bealon. 
Stud. Ind methinketh that it ſhould be — 
ther 
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ther by the Cuſtome of the Realm. 

Doct. In ail Countries and in all Lands 
they make Executoꝛs. 

Stud. That ſcemeth to be rather by a gene= 
ral Cuſtome, after that the Law and Cuſtome 
(tk Pzoperty was dbzought tn, then by the 
Law of Reaſon : Foz os long as all things 
were in common, there were no Executozs ne 
Wills, ne they needed not them; and when 
Piopertp was after b:zought in, methinketh 
that yst making of Executo:s and diſpoſing of 
Goods by will, after a man's death, follow= 
eth not necefſ2rily thei cupon : fo: it might have 
been made fo2 a Law, that a man ſhould have 
had the pzoperty of his Hoods onely during Hig 
life, and that then, his Debts payed, all His 
Goods to have been left to his wife and Chil= 
dzen, oz next of his Kin, without any Lega= 
cies making thereof; and (6 might it now be 
oz dained by Statute, end the Dtatute good, 
and not againſt Reaſon whetekoze it appear= 
eth that Executozs have no authozity by the 
Law of Reaſon, but by the Law of Man. 
And by the cid Law and Cuſtome of the 
Realm a man may make Executozs and diſ=- 
pole his Goods by his will, and then his Exe⸗ 
cutoꝛs ſhall have the Execution thereof,and h 8 
Hetrs ſhall have nothing, but if any patticu⸗ 
lar Cuſtome help: and the Executozs ſhall 
alſo Have the whole poſſeſſton and diſpoſition 
of all his Gods and Chattels, as well real 
as perſonal, though no word be expꝛeſty ſpo⸗ 
ken in the will that they ſhall have them 
and they ſhali have alſo Actions to recover all 
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and Legactes of the Teftatoz be patd befoze, 
and Hall have the diſpoſition of them ts the uſe 
of the Teſtats:, and not to their own uſe. Ind 
fo methinketh that the authozity to make Exe⸗ 
cutots, and that they ſhall diſpoſe the Goods 
foz the Teſtato:, is by the Cuſtome of the 
Kealam : but then J think, as thou ſateſt, that 
by» the Law of God they ſhall be bound to do 
the fr, that is, to the moſt pꝛoſit of the Soul 
of tyzeir Teſtatoz, where the diſpoſition thereof 
is 4eft to their diſcretion ; and that, J agree 
well, s to pay Debts upon Contracts, and to 
make amends fo: wrong done to the Teſtatoz, 
thaugh they be not compelled thereto by the 
Law andCuſtotne-of the Realm it there be none 
other Debt no: Legacy that they be bound to 
pay by the Law: but if two ſeveral Debts be 
payahle by the Law, then which Debt thry 
Mall de fir in Conſcience, J am ſomewhat in 
daubt. 

Doſt. Let us fir know what the Commoy 
Law ts therein 

Scud. The Common Law is, that tt the Te⸗ 
ſtatoꝛ ome x. I. to two men ſeveralix by Oblt⸗ 
gation, oꝛ by ſuch other manner that an Ycion 
lieth againſt hig.E recutozs-thercof by the Law, 
and he teabeth Gods to pay the one, and not 
both ; that in that caſe he that can firſt obtain 
his Judgement againſt the Executozs ſhall 
Have Execution at᷑ the whole, and the other ſhall 
habe nothing: but to which of them he shall 
in Tonſctence owe his favour, the Tommoni aw 
teac heth not. 

DoR, Therein muft be conſidered the cauſe 
why the Debts began, and then he muſt — 

on⸗ 
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Conſcience bear his lawful favour to him that 
hath the cleareſt cauſe of Debt; and it both 
have 1tke cauſe, then in Conſcience he muſt 
bear his favour where is molt need and greateſt 
Charity. 

Stud May the Executoꝛzs in that caſe delay 
that Ad ton that is firft taken, if it ſtand not 
with lo good Conlcience to be payed as another 
Debt wheresf no Acc ion is bꝛought, and pꝛocure 
that an Action may be bꝛought thereof, and then 
to confeſs that Ad ion that he may ſo have Gx⸗ 
ecution, and then the Executoꝛs to be diſchar⸗ 
ged againſt the other? | 

Doct. Why may He not in that caſe pay the 
other without Aion, and ſo be diſcharged in 
the Law againſt the firſt ? 

Stud. Mo verilp, for after an Ic ion is taken, 
the Executo: may not winiſter the Goods 
fo, but that he leave ſo much as ſhall pay the 
Debt whereof the Action ts taken: and if 
He do not, he ſhall pay it of his own Sols ex⸗ 
cept another vecover and Have Judgement a= 
gatnſt him hanging that Action, and that with⸗ 
out Tovin. 

Doct. Then to anſwer to thy Queſtion, J 
think that by Delates that be lawful, ag by 
GSlf-in, Emparlance, oz by dtlatozy Plea in = 
batement of the wit that is true, he may delay 
it: but he may plead no untrue Pilea to prefer 
the other to his Duty. But, pay the, what 

is the Law ak Legactes, Reſtitution, and Dewbts 
upon Contracts, that percaſe ought rather atter 
Tharity to be paid then a Deut upon an Obli⸗ 
gatton ? what may the favour ot the Exxcutaz 
do in thele caſes ? 3 
1 
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Stud. Nothing fo: if they either per foꝛm Le= 
gat tes, make Reſtituttons, oꝛ pay Debts upon 
Contracts, and ke p not ſufficient to pay Debts, 
which they are compellable by the Law to pay, 
that = be taken as a Devaſtsverunt bona ITeſta- 
roris, that is to ſay, that they habe waſted the 
Goods of their Teſtatoꝛzand therefo:e they ſhajl 
be compelled to pay the Debts of their own 
Ss: and (06 it is it they pay a Debt upon an 
Dbligation, whereof the. day is yet to come, 
though it be the clear Debt, e that be the moze 
Charity to have it paid. 

Dect. Yet in that caſe if he to whom the Debt 
is already owing foꝛbear til i aftex the day of the 
other Obligation is paſt, then he may pay him 
without danger. 

Sta. That is true, if there be no Action ta⸗ 
ken upon it; and though there be, pet if that 

Action may be delayed by lawful means, as 
thou haſt ſpoken of befoze, till after the day, and 
that an ct ion is taken upon ic, then may the 
Executoꝛs confeſs the IÞction, and then after 

Judgement he may pay the Debt without dan⸗ 
ger of the day. 

Doct. JS not that confeſſion of the Actin lo 
done of purpoſe a Covin in the Law? 

Stud. No verily, foz Covin is whete the Acti= 
an is untrue, and not where the Executozs bear 
'a lawful. favour. 

Do&, The ozdinary upon the Accompt in all 
the caſe befoze rehearſed will regard much what 
iS deft fo: rhe Teſtatoꝛ. 

Stud. But he may not dzive them to Fccompt 
againt the oꝛder of the Common Law. 


CHAP; 


CHAPTER XL 
CHAP. Xt. 
* The ninth Queſtion of che Student, 


A Man is (mdebted to atiother' upon a 
{imple Contract in 20. 1', and he maketh 
his wil, and bequeatheth 20. l. ts H. Hart, 
and dieth, and leaveth Goods ts his Exrecu- 
tozs onelp to bury him with, and to perfozm 
the ſaid Legacy, and after the ſatd Executo:s 
deliver the Gods of their Teftatoz in perfo:m= 
ance of the ſaid Bequeſt:whether is he ts whom 
the Bequeſt is made bound in Conſcience to 
pay the faid Debt upon the mple Contrart, oz 
not? 
Do&. Is he not bound thereto by the Law ? 
Stud, No verily. 
De&. Ind what thinkeft thou he is in Con= 
ſcience ? i | 
Stud. J think that he is not bound thereto 
in Conſcience, fo: he is neither Ozdinary, Ad 
miniſtratoz, noz Executoz, Ind J have not 
heard that any man is bound ts pay Debts of 
any man that is decraſed, but he be one of thoſe 
th:&. - Fo: the Hoods that the Teſtatoz left 
to the Executozs were never charged with the 
Debt, but the perſon of che Teftatoz while he 
lived was onely charged with the Debs, and 
not his Goods, and his Grecuto:s, that re- 
p:2eſerit His Eſtate after his death, Having 
Goods thereto of the Trftato:'s, bt charged 
alſo with the Debts, and nog the Goods. Ind 
therefo:e if an Executo: give away oz ſel all 
the Goods of the Teſtatoz, oz othetwiſe wage 
1 them, 
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them, he that hath the Goods is not charged 
with the Debts in Law noz Conſcience, but 
the Executoz ſhall be charged of his own 
Goods..." And in like wile if Jo. at Noke owe 
to A. B. xx. '. and A. B. oweth to C. D. xx. i”. 
and akter A. B. dieth inteſtate, having none o⸗ 
ther Goods but the ſaid xx. l. which the ſaid 
John ac Noke oweth him; yet the ſaid C. D. 
ſhall: have no remedy again the ſaid John at 
Noke; foz he ſtandeth not charged to him in 
Law':n0z Conſcience, But the Ozdinary in 
this Caſe maft commit Pdminifiration of the 
Goods of the ſaid A. B. and the ſaid Admini⸗ 
frato: muſt:levy the money of the ſaid John at 
Noke, and pay it ta the (aid C. D. and the ſaid 
John at Noke (hall not pay it Himſelf, becauſe he 
is not charged therewith to him: and no moze 
methinketh in this Caſe, that he ts whom the 
Bequeſt is made is neither charged ts him that 
the money was owing to in the Law oz Conſci⸗ 
ence. 7 : 

Dot. Then ſhew me thy mind, by what Law 
it was grounded. as thou thinkeſt, that Execu⸗ 
toꝛs be hound to pay Debts befoze Legacies ; 
whether it is by the Law of God, 0z by the Law 
of -Reaſon, dz by the Law of Man, ag thou 
thinkeſt. 

Stud. A think that it is both by the Law of 
Reaſon: and by the Law of God, Fo: Bea⸗ 
fon wills that they all doe firſt that ts beſt fo: 
the Cſtatoz, and that is to pay Debts that 
their Teftato: is bound to pay, befoze Lega⸗ 
cies that he is not bound to. And alſo by the 
Law of God they are bound to pay the Debts 
frft : foz ith they are bound by the Low, > 
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God to love their Meighbour, they are bound 
to doe foz him that ſhall be beſt foz him, when 
they Have taken the charge thereto as Execu⸗ 
tozs doe when they agree to take the charge of 
the will of their Teſtatoz upon them; and 
it is better fo: the Teſtatoz that his Debts be 
paid, ( wherefoze his Soul ſhall (ſuffer pain) 
then that his Legacics be perfozmed, where= 
— he ſhall ſuffer no pain fo: the perfo:ming of 
them, . 

Ind that is to be underfood, where the Le⸗ 
gacte is made of His own fre will, and not 
where it is made as a latisfaction of any Du⸗ 
ty. Ind after the ſaying of St. Gregory, the 
very true proof of Love is the deed. But this 
man is not in that Caſe, foz he took never the 
charge upon him to pay the Debts of the Te⸗ 
ſtatoz, and therekoze he 18 not bound to them 
in Law noz Conſctence, as me ſcemeth : but 
rather the Executoꝛs ſhould have been ware ett 
they Had paid the Legacies, ſeeing there were 
Debts to pay. 

Do&. The Extcutoze might no otherwiſe 
have done in this Caſe, but to pay the Lega⸗ 
ties: fo: them they ſhould have den compelled 
by the Law to Have paid, 
and ſo they could not have The Law is other- 
been to have paid the Debt wile teſolved now, 
upon a Contract, and for chat an Action 
therefoze they did well in lies agaioſt the Ex- 
perfozming of that Le= ecutor upon the A{s 
gacie; but he to whom ſumption implied in 
the Legacie was made a 6wple Contract. 
ought not to have taken 
them, but ought in Conſcience to have ſuffered 
N A 2 then 
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them to Have gone to the payment of the 
Debt; and ſth he did not ſo, but took them 
wheie he had no right to them, it ſeemeth that 
when he took them he took with them the 
charge in Conlctence to pay the Debt: fo: 
th the Gxecutozs were compellable by the 
Law to perfozm that Bequeſt, and not to pay 
the Debt, there koze when they perfozmed that 
Bequeſt, they were difcharged thereby a⸗ 
aint Him that the Debt wag owing to in 
the Law and Conſcience, and then the charge 
reſteth upon him that took the Goods, where 
he ought not in Conſcience to have taken 
them : but if it had been a Debt upon an Ob⸗ 
ligation, oꝛ ſuch other Debt whereupon reme⸗ 
dy Hath been had againſt the Executoꝛs by the 
Law. J there ſuppoſe, though that the Execu-z 
toꝛs had perfozmed the Legacie, that yet he to 
whom the Legacie wag made and perkozmed, 
Had not been charged in Conſcience to the pay= 
ment of the Debt. fo: the Executoꝛs ood till 
' Charged thereto of their own Goods; and he to 
whom the Bequeſt was made was only bound in 
Conſcience to pay that he received to the Ex⸗ 
ecuto:s, becauſe he had no right to have recei⸗ 
ved it, fo: againſt the Sxecutozs he had no right 
thereto. 

Stud. Then it feemeth in this Cale, that in 
like wile he to whom the Bequeſt was made 
ſhould repay that he received to the Exetu⸗ 
uy „ and then they to pay it rather then 


Doc. The Executo:s have no farther med⸗ 
dling with it, as this Caſe is: fo: when they 


perkozmed the Vrquos, they were diſcharged 
N againſt 
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againft both the other in Law and. Conſc(= 
ence : and alſo he to whom the Bequeſt was 
made food not in this Caſe charged to the 
Executo:s ; foz againſt them He Had good 
Title by the Law: and ſo this charge ſtand⸗ 
eth onely againſt him that the Debt is owing 
to, And the lame Law that is in this Caſe 
upon a Debt upon a Contrac, is it the Te= 
ſtatoz Had not done a Treſpaſs whereupon he 
ought to have made Reſtitution, that is to ſap, 
that he to whom the Tequeſt is made, is bound 
to make the Ymends fo: the Treſpaſs : foz 
it ſhould be no diſcharge toH.m to pay it a⸗ 
gain to the Executo:s without they paid it over, 
and it were uncertain to him whether ther 
would pay it o not. Ind therefoze. to be aut of 
peril, it (9 neceſſary that he pay it himſelf, 
and then he is ſurely diſcharged again al 
men, 


% 


CHAP, XII. 
CE The tenth Queſtion of the Student 


A Wan Criled of certain Land in his De= 
melne as of Fee, hath (ſue two Hons, 
and dieth ſeiſed, aftrr whoſe death a Strans 
ger abateth, and taketh the P:ofit, and after 
the eldeſt Don dieth without Iſſue, and his 
Wzother bzingeth an Aſſiſe of Mortdanceſtor ag 
Don and Meir to His Father, not making 
mention of his Bother, and recovereth the 
KR and with Dammages from the death of His 
5 13 Father, 
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Father, as he may well by the Law : whether 
in this Caſe is the younger Bother bound in 
Tonſctence to pay to the Executo:s of the el⸗ 
deſt Bꝛother the value of the P:ofits of the {aid 
Land that belonged to the eldeſt Brother in 
his life, oz not? 

Doct. what is thine opinion therein? 

Stud. That like as the (aid Pꝛofits be⸗ 
longed of right to the eldeſt Bꝛother in His 
life, and that he had full autho:ity to have re⸗ 
leaſed as well the right of the ſatd Land as 
of the ſaid P2ofits, which Releaſe ſhould 
Have been a clear Bar to the younger B20= 
ther foz ever; that the right of the ſaid Dam- 
mages, which be in the Law but a Chastel, 
belong to his Executozs, and not to the Heir: 
koz no manner of Chattel , neither real noz 
perſonal, ſhall not after the Law of the Bealm 
defcend unto the Weir. | : 

Doct. Thou ſaideſt in the Caſe next befoze, 
that it is not of the Law of Reaſon, that a 
man ſhall make Executozs, and diſpoſe of His 
Goods by his will, and that the Gxecuto:s 
Gall have the Gods to diſpoſe, but by the Law 
of Man; and if tit be left to the determinati⸗ 
on ſot the Law of Man, that in ſuch caſes as 
the Law giveth ſuchs Chattels unto the. Ex= 
. Ecutozs , they ſhall have good xtght unto 
them, and in ſuch Caſes as the, Law ta⸗ 
keth ſuch Chattels from them, ther been 
rightfully taken krom them: And therekoze 
it is thought be many, that it a man ſue a 
wozit of Right of Ward of a ward that he 
Hath by Hig own Fe, and dieth hanging the 
w4zit., and his Heir ſur a mage 
. cozd ing 
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co:ding to the Statute of Weſtminſter, 2, and 
recovereth ; that in that Caſe the Heir ſhall 
enjoy the wardthip againſt the Executoꝛs, and 
pet it is but a Chattei. And they take the 
reaſan to be, becauſe of the ſaid Statute.. Ind 
ſo might it be 02dained by Statute, that all 
wards ſhould go to the Heirs , and not to 
the Executozs. Bight ſo in this Caſe, fith 
the Raw is ſuch, that the younger B:other 
ſhail in this Caſe have an aſſiie ot Moxtdaunces 
ſtor as Meir to his Father, not making any 


mentton of his elder B:other,, and recover 


Dammages as well in the time of, dis B:o= 
ther as in his own time; it appeareth that 
the Law giveth the right of thefe Damma⸗ 
ges to the Heir, and therefoze no recompence 
ought to be made to the Executo:s , as me 
ſeemeth. And it is not like to a wit of Aiel, 
where, as J Have learned in Latin, ( ith our 
firſt Dialogue ) the Demandant ſhall recover 
Dammages onely from the drath-af his Fas 
ther, if he overiive the Xiel : — pe cauſe 
ig, fo: that the Demandaut; though his Tie 
ovetlived his Father, muſt ok necgfſity- make 
his Conveyance by his Father; and muff 
make Himſelf Hon and Heir to his Father, 
and Couſin and Heir to his Ziel: and there; 
fo:e in that Caſe if the Father overlived- the 
Niel, the Abatoz were bounden in Conſcience 
to refto:e to the Executozs of the Father the 
P2:ofits run in his time, ( foz no Law taketh 
them from him ;) but otherwtſe it is in this 
Caſe, as me \ſ#meth. 

Stud! It the younger Bꝛother in this caſe 


had entred into the Land without taking any 
Þ 4 Ilife 


1 
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Afliſe of Mortdancefter ,' as he might if he 
would, to whom were the A batoz then boun= 
den to make Reftitution foz'thoſe Pꝛollts; as 
thou thinkeſt ? 

Do&, To the Executds of the eldeſt Bꝛo⸗ 
ther: fo: in that caſe there is no Law that ta⸗ 
keth them from them, and therefoze the ge⸗ 
neral Sound, which is that all Chattels ſhall 

gor to the Executozs, holdeth in that Cafe : 
Pur in this Caſe that Giound is bzoken and 
Holdeth not, kor the reaſon that J have made 


defoze. Foz commonly there is no general 


Sound tn the Law ſo ſure, but it faileth in 
forme particular Caſe, ' 


CHAP. XIII. 
F The eleventh Queſtion of the Student. 


St. A. an ſeiſed of Land in ker taketh 9 
ife,and after alieneth the Land,and 
Sirth, after whoſe death his wife agketh her 
„and the Altenck refuleth to aſſign it 
unto her, but after ſhe asketh her Power a= 
gain, and he alſigneth it anto her: whether 
is the Yliene in this Caſe bound in Conſcience 
to give the woman Dammages fo: the Pio⸗ 
fits foz the Land after the third part from the 
death of her Hus band, oz from the firſ- re= 
— 1 her Dower, oz neither the one nog the 
eher e 
Doct. What is the Law in this caſe ? 
Stud. Ey the Law the woman ſhall recover 
re Dammageg, foz at the Common Raw the 
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Demandant in a wozit of Dower ſhould never 
have recovered Dammages: but by the Sta⸗ 
tute of Merton it is 02dained, that where theHuſz 
band vieth feiſed, that the woman ſhall recover 
Dammages, which is underſtood the Profits of 
the Land fith the death of her .Hugband, and 
ue Dammages as ſhe hath by the fozbearing 
of it. But in this caſe the Hus band died not 
ſeiſed, where koze ſhe ſhall recover no Damma⸗ 
ges by the Lam. 

Doct. Pet the Law (8, that immediately af⸗ 
ter the death of. her Hug band the wife ought of 
right to have her Dower, if ſhe agk it, though 
her Hus band die not ſeiſed. 

Stud. That is true. 

Doct. and ith ſhe ought to have her Dower 
from the death of her Hugband, it ſeemeth that 

e ought in Conſcience to have alſo tbe Pꝛo⸗ 

ts from the death of her Husband, though the 
have no remedy to tome to them by the Law: 
Fo: methinketh that this Caſe is like to a 
Cale that thou putteſt in our firſt Dialogue in 
Latin, the 17, Chapter, That if a Tenant fox 
term of life be diſleiſed and die, and the Diſ⸗ 
ſeiſoz dieth, and his Heir entreth aud taketh 
the P:ofitg, and after he in the Reverſſon re⸗ 
covereth the Lands again the Heir, as he 
ought to doe by the Law, that in that Caſe He 
(hall recover no Dammages by the Law: and 
yet thou didſt agrer, that in that Caſe the Heir 
is bound in Tonlctence to pay the Dammages 
to the Demandant ; and ſo methinketh in 
that Caſe that the Feoffre ought in Conſcience 
to pay the Dammages from the death of her 
Hugband, ſe&ing that (mmediately afeer — 

. \g 
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death ſhe ought to Have her Dower. 

Stud, Though ſhe ought to be tndowed imme⸗ 
diately after the death of her Hus band, yet ſhe 
can lap no default in the Feoffee till ſhe demand 
Her Dower upon the ground, and that the 
Tenant be not there to aſſign it, oz ik he be 
there, that he will not aſſign it: foz he that 
Hath the poſſeſſion of Land whereunto any 
Woman hath tttle of Dower , Hath good au= 
thozity as againſt her to take the P2ofits till 
Ge require her Dower , koz every woman that 
Demandeth Dower affirmeth the Poſſeſſton of 
the Tenant as againſt her: and therekoze al⸗ 
though ſhe recover by Action, che leaveth the 
Keverſſon alway in him againſt whom ſhe re⸗ 
covereth, though he be a Diſſeiſoz, and bzing= 
eth not the Reverſion by Her Becoverie to him 
that hath Right, as other Tenants foz tetm 
of life doe. Ind fo; this reaſon it is that the 
Tenant in a w:it of Dower, where the Hug= 
band died ſeiſed, tt He appear the fir day, 
may ſay, to excuſe himſelf of Dammages , 
that he is and all times hath been ready to 
yield Dower if it had been demanded : and ſo 
He ſhall not be received to doe in a wozit of Co⸗ 
ſinage, neither in the Cale that thou remem= 
bꝛeſt above, fo: in both Caſes the Tenants be 
ſuppoſed by the Wit to be wzong=-doers ; but 
it is not ſo in this Eaſe ; and fo methinketh it 
clear that the Feoffe in this Caſe ſhall never be 
bound. by Law noz C onſcience to yield Dam⸗ 
mages fo: the time that paſſed befoze the Re- 
queft, but foz the time after the Requeſt is 
greater doubt: Howbe(t ſome think Him there 
not bound to rield Dammages , W — 

{tie 
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Title is good, as is ſaid befoze, and that it is 
her default that ſhe bzought not her Action, 
Doct. As unto the time befoze the Bequeff, 
J hold me content with thine Opinton, fa 
that he aſſign the Dower when he is required : 
but when he rekuſeth to aſſign it, theu J think 
him bound in Conſcience to yield Dammages 
fo: both times, though ſhe ſhall none recover by 
the Law. And firſt, as koz the time after the 
Refuſal, it appeareth evidentiy, that when 
he denied to aſſiqn Her Dower He did againft 
Conſcience; foz he did not that he ounht to 
have done by the Raw, ne as he would ſhould 
Have been done to him; and ſs after the Re- 
queſt he holdeth her Dower from her w2ong= 
fully, and ought in Conſcience to yield Dam⸗ 
mages therefoze, And as to the default that 
thou aſſigneth in her, that ſhe took not her Ic= 
tion, that fozceth little, foz Þ>tons need not 
but where the party will not doe that he onght 
to doe of right; and fox that he ought of right 
to have done, and did it not, he can take no 
advantage And then as to the Dammages 
befoze the Requeſt, methinketh him alſo boun= 
den to pay them.; fo; when he was required to 
aſſign Dower , and refuſed, it appeareth that 
he never intended to yield Dower from the be⸗ 
ginning, and ſo he ts a wzong=doer in his own 
Conſcience. And mozeover if the Hugband 
die ſeiſed, the Raw is (ſuch, that if the Te- 
nan refuſe to aſſign Dower when he is requt= 
red, wherefoze the Woman bzingeth a w2:tt of 
Dower againſt him, that in that Caſe the 
Woman ſhall recover Dammages as well fo: 
the time bekoze the Requeſt as after ; and 
pet 
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pet he ought not in that caſe , after thine Opi- 
nion, to have yielded any manner of Damma⸗ 
ges, if he had been ready to aſſign Dower when 
it was demanded, as ſome thinketh here. 

Stud. The cauſe in the Cale chat thou haſt put 
is, fo: that the Statute is general, that the 
Demandant ſhall recover Dammages where the 
Dugband died ſeiſed, and that Statute Hath 
been alway conſtrued, tha: where the Tenant 
may not ſay that he is and hath been ready al⸗ 
way to yield Dower, dc. that the Demandant 
Gall recover Dammages from the death of her 
DHugband. But tn that caſe there is no Law of 
the Realm that helpeth fo: the Demandant, 
neither Common Law no: Statute, And kur⸗ 
thermo:e,though it might be p:oved by his Re= 
fuſal, that he never intended from the death of 
the Hus band to aſſign her Dower; yet that pꝛo⸗ 
veth not but that he had geod right to take the 
B20li-s of her Third part foz the time, as well 
as he had of his own two parts, till Requeſt be 
made, as is afozeſatd : and ſo methinketh that, 
notwit d inbing the dental, he is not bound to 
rield Pammages in this caſe, but fo2 the time 

of the Requeſt, and not fo the time befo:e. 
Doct. Foz this time J am content with thy 
Reaſon. 


CHAP. XIV, 
¶ The gwelfth Queſtion of the Student. 
Seud, Man leifed of certain Lands, know⸗ 
ing that another hath good Right 


and Title to them, levieth a Fine with Pꝛo⸗ 
c lama: 
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clamation, to the entent he would extina> the 
Right of the other man, and the other man 
maketh no claim within the five yearg : whe= 
ther may he that levied the Fine Hold the 
Land in Conſcience, as he may doe de the 
Law? 

Doct. By this Queſtion it ſeemeth that thou 
doſt agree, that it he that levied the Fine had no 
knowledge of the other man's Right that his 
Right ſhould then be extincted by the Fine in 
Conſcience. 

Stud. Pea verily, foz thou didſt ſhew a rea= 
ſonable cauſe why it ſhould be ſo, in our fir 
Dialogue in Latire, the 24. Chap. as there ap= 
peareth. But if He that levied a Fine, and that 
would extina> the Right of another, knew that 
the other had moze Right then he, then J doubt 
therein : fo: J take thine Opinton in the firl> 
Dialogue to be underſtood in Conſctence, where 
he that would extin> fozmer Rights by ſuch 
a Fine by P2oclamatton knoweth not of any 
fo:mer Title, but foz his moze ſurety, tf any 
ſuch fozmer Bight de, he taketh the remedy that 
(9 82dained by the Law. 

DoR. whether doft thou mean in this Caſe 
that thou putteſt now, that he that hath Right 
knoweth of the Fine, wilfully letting the five 
years paſs without Claim, oz that he know⸗ 
eth not any thing of the Fine ? 

Stud. I pzay the let me know thine Opini⸗ 
on in both Caſes, and whether thou think that 
He that hath Nieht be barred in either of the 


ſatd Caſeg by Conſcience, as he is by the Law, 
02 not, _ 
ous 
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DoR. I will with god will hereafter ſhew ther 
my minde therein: but at this time J pꝛar the 
give a littie ſparing, and p2occed now to this 
time to ſome other Mueſtion, 


CHAP. XV. 
C The thirteenth Queſtion of the Student. 


Stud, A Man ſeiſed of certain Lands in Fee 
hath a Daughter, which is his Heir 
apparent, the Daughter taketh an HuSband, and 
they Have Jiſue, the Father dieth ſeiſed, and 
the Husband as ſon as he heareth of his death 
goeth toward the Land to take poſſeſſion, and 
vekoze he can come there, his wife dieth : whe⸗ 
ther ought he to have the Land tn Conſcience 
foz term of his life as Tenant by the curteſte, 
becauſe he hath done that in him wag to have 
Had poſſeſſion in his wife's life,ſo that he might 
have ben Tenant by the curteſie accozding to 
the Law ; o2 that he ſhall neither Have it by the 
Law noz Conſcience ? | 

DoR. JS it clearly holden in the Law that he 
ſhall not be Tenant by the curteſte in this caſe, 
becauſe he had not poſſeffton in deed ? 

Stud. Pea verilp, and yet upon a Poſſeſſion in 
Law a woman ſhall have her Dower; but no 
man ſhall be Tenant by the curteſie of Land 
without his wife have poſſeſſion in deed, 

Doc. A man ſhall be Tenant by the curteſſe 
of a Rent though his wife die befoze the day of 
payment, and in like wiſe of an Idvowſon, 
though ſhe die befo:e the Avoidance. 

Stud, That is truth, foz the old . 
an 


Pa 


CHAPTER XV. 173 


and Maxime of the Law is, that he ſhall be 
ſo': but of Land there is no Maxime that ſer= 
beth him, but his wife have Poſſeſſion in 
Dee d. 

Doct. Ind what is the reaſon that there 18 
ſuch a Maxime in the Law of the Rent and of 
the Advowſon neither then of Land, when the 
Hugband doth as much as in him is to have 
Poſſeſſion, and cannot ? 

Stud. Dome aſſign the reaſon to be, becauſe it 
is (mpoſſible to have Poſſeſſion in deed of the 
Kent o: of Idvowſon, befoze the day of patment 
of the Rent, 0: befoze the Avoldance of the Ad⸗ 
bowſon. 

Do&. And ſo it is impoſible that he ſhould 
have Poſſeſſion in deed of Land, if his wife 
die ſo ſoon that he may not by poſſtbilitie come 
to the Land after his Father's death, and in 
her life as the caſe is. 8 

Stud. The Law is ſuch, as J have ſhewed thee 
befoze : and I take the very cauſe to be, fo: that 
there (s a Maxime ſerveth fo: the Bent and 
the Advowſon, and not fox the Lands, as I have 
ſatd befoze ; and, as it is ſaid in the 8. Chap. ot᷑ 
our firft Dialogue, it is not alway neceſſary to 
aſſign a reaſon oꝛ confideration why the Max= 
(meg of the Law of England were firſt ozdained 
and admitted foz Maximes, but it ſuſficeth 
that they Have been alway taken fo: Law, and 
that they be neither contrary to the Law of Rea- 
ſon noz to the Law of God, as this Maxime is 
not; and therefo:e if the Hugband in this caſe 
be not holpen by Conſcience, he cannot be hol= 
pen by the Law. 

DoR, Ind it the Law help him not, Con= 
ſcience 
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ſcience cannot help him in this caſe : for Con- 
ſcience muſt alway be grounded upon ſome 
Raw; and it cannot in this Caſe be grounded 
upon the Law of Reaſon no: upon the Law 
of God, koz it is not directly by thoſe Laws 
that a man ſhall be Tenant by curteſſe, but 
by the Cuſtome of the Nealm; and therefo:e 
it the Cuſtome help htm not, he can nothing 
have tn this Caſe by Conſcience ; foz Conſci⸗ 
ence never relifteth the Law of Man, noz ad= 
deth nothing to tt, but where the Law of man 
is in it ſelf directly againſt the Law of Reaſon 
o elſe rhe Law of God, and then p:operiy it 
cannot be called a Law, but a Cozruption; oz 
where the general grounds of the Law of man 
wok in any particular Caſe egattiſt the ſatd 
Laws, ast may doe, and pet the Law good, 
as it appeareth in divers places in our firſt Di⸗ 
alogue tn Latin; oz elſe where there is no Law 
of man p2ovided fo: him that hath Right to a 
thing by the Law of Reaſon oz by the Law of 
God: and then ſometime there is remedy gi⸗ 
ven ts execute that in Conſcience, as by a Sub- 
pena, but not in all Caſes; fo: ſometime it 
ſhall be referred to the Conſcience of the party, 
and upon this ground, (that is to lap) that 
when there is no Title given by the Common 
Law, that there is no Title by Conſcience. 
There be divers other Caſes, whereof J ſhall 
put ſome fo: an example. 2s if a Reverſſon 


be granted unto one, but there is no Attezu⸗ 
ment, oz if a new Rent be granted by wozd 
without Derd; there is no remedy by Conſci⸗ 
ence, unleſs the ſatd G:ants were made upon 


conſideration of money, oz ſuch other. _ 
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in like wiſe where he that is ſeiſed of Lands 
in Fee-\ilmple maketh a will thereof, that 
wilt is void tn Conſcience, becauſe the Gꝛound 
ſerveth not fot him whereby the Conſctence 
thonld take effect, that is to ſay, the Law. And 
if the Tenant make a Feoftment of the Law 
that he holdeth by piozity, and taketh Eſtate 
again, ond dieth, (his Heir within age) the 
Lo:d of whom the Land was fir Holden by 
pꝛiozity ſhall have no remedy foz the body by 
Conſcience, fo: the Law that firſt was with 
him is now againſt him, and therefoze Con= 
(ctence is altered in like wiſe as the Law al= 
tereth. And divers and many Caſes like be 
in the Law, that were too long tos rehearſe 
now. And thus methinketh that, if the 
Law be as thou ſayeſt, the Yugband in this 
Caſe hath neither Bight by the Law noz Con= 
ſcience. 


CHAP, XVI. 
C The fourteenth Queſtion of the Student. 


Stud. Rent is granted to a man in Fe to 

perceive of two Acres of Land, and af= 
ter the Gꝛantoz enfeoffeth the Sꝛantet of one ot 
the ſaid Jcres: whether ts the whole Kent 
extinct therebp in Conſcience, as it is in the 
Law ? 

Doct. This Caſe is ſomewhat uncertain : fox 
it appeareth not whether the G:anto2 enfeoffed 
him on truſt, oz that he gave the Acre to 
him of his mere motion to the uſe of the 
ſaid Feoffee, oꝛ elſe that the Feoffment was 
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made upon a Bargain: and ik it were but 
onelp a Feoffment of truſt, then J think 
the whole Rent abideth in Conſcience, though 
it be extincted in the Law, And fir, that it 
continueth in that Cale tn Conſcience foz the 


part that the Gzankre hath to the uſe of the 


G2anto:, it is evident, foz he may not take 
the Pꝛofits of the Land, and it is againſt 
Conlctence that he fhould leeſe both. And 
in like wiſe it abideth in Conſcience foz the 
Acre that remaineth in the Hands of the 
G2antoz, though it be extind in the Law: 
koz there was a default in the G2anto: that 
he would make the Feoffment to the Gzantck, 
as well as there was in the Gꝛante to take it; 
and it is no Conſcience that of his own de= 
fault he ſhould take ſo great avatl, to be diſ⸗ 
charged of the whole Rent, ſeeing that the Fe⸗ 
offkment was made to his own uſe. And if the 
Feoffment were made upon a Bargain and a 
Contract between them, then it is to ſ& whe⸗ 
ther thep remembzed the Rent in their Bar= 
gain, oz that they remembzed it not; and (f 
they remembzed it in their Bargain and 
Contract, then Conſcience muſt follow the 
Bargain: As thus, It ther agreed that the 
Gꝛante ſhould have the Rent after the Pox= 
tion in the other Jcre, then by Conſcience 
he ong!.c to Have it, though it be extincked in 
the Law; and if they agreed that the whole 
Kent ſhould be extinct, and made their p:ice 
accozding, then it is extinct in Law and 
Conſcience, and if they clearly foꝛgot it, and 
made no mentton of it, oz foz lack of cunning 
took the Law to be, that it ſhould continue p 
the 
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the other Acre akter the Poztion, and made 
their pꝛice accozding, pondeting onely the va⸗ 
lue of the Acte that was ſold, then methink= 
eth it doth contmue in Conſcience after the 
Poztion; and if the Feoffment were made to 
the uſe of the Gzantee, then it ſeemeth the 
whole Rent is extinct in Law and Conſci⸗ 
ence. 
Stud. Then take this to be the Caſe, that is 
to ſay, that the Feoffment wes made to the uſe 
df the Gzante. | 
Doct. What is then thine opinion thetein? 
Stud. That the Rent ſhould abide in Conſci⸗ 
ence after the Poztton of the Acre remaining in 
the hands of the G:anto:,notwithtanding it be 
extind tn the Law, 
Doc. Then ſhew me thine opinian in this 
that J wall agk ther: Ok what Law is itz 
that Gzants of Rent and of ſuch ether Pꝛo⸗ 
fits out of Lands may be made, and that they 
(hall be gad and.cffetual to the Sꝛantæs ? whe= 
ther is it by the Law of Reaſon, ez by the Law 
of God, oz by the Cuſtome and Law of the 
Realm: | | | | 
Stud. I think it ig by the Law of Reaſon : fot 
by the lame reafon that a man may give away 
all his Lands, he map ag it ſcemeth, give away 
the P;ofits thereof, oz grant a Rent dut of the 
Land, if he will. | 
, Dea. But then by what Law ts it that a 
man mar give away his Lands? J trow by 
none other Law but by the Criſtome ot the 
Realm; foz by Statute ati Altenattons and 
G2ants of Lands may be pzdhibited ; and 
then that Reaſon ptoveth not t hat Gzants of 
M : che 
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the P:ofits of Land oz of a Rent ſhould be 
good, becauſe he may alten the Land, if Alte⸗ 
nation of Land be by Cyuſtome, and not by 
the Law of Reaſon, as J ſuppole it is, 
whereof J have touched ſomewhat in our fir{t 
Dlalogue in Latin, the 19, Chapter. And al⸗ 
ſo if Gzants ſhould have their effect by the 
Law of Reaſon, then Reaſon would they 
ſhould be good by the onely wozd of the Gꝛan⸗ 
toz, as well as by Hig Deed ; and that is not 
ſo, koz without Deed the G2ant of Rent is 
voidinLaw : and ſo methinketh that Gzants 
have . their effects onely by the Law of the 
Realm. 

; Stud. Þdmit it be ſo, what meaneſt thou there⸗ 

22 

oct. J ſhall ſhew thee hereafter, as J ſhall 
ſhew thee the cauſe why J think the Rent is 
extinct in Conſcience as well as in Law, And 
firſt, cs J take it, the reaſon why it is extint 
in the Law tg, becauſe the Rent dy the fir 
Gant was going ont of both Acres, and was 
not going part out of the one Acre and part 
out of the other, but the whole Rent was go- 
ing out ok both; and then when the G2antce 
of his own folly will take Eftate in the one 
Acte, whereby that Acre be diſcharged, then 
the other Acre alſo muſt be diſcharged, unleſs 
it ſhouid be appoztioned; and the Law will 
not that any Yppoꝛtionment ſhould be in that 
Cale, but rather inſomuch as the party hath 
by his own Ac diſcharged the one Acre, the 
L aw diſcharged alſo the * rather then to 
ſufcr the other Acre to be charged, contrary to 


the koꝛm ok the Gꝛant: fo} this Rent begin- 
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neth all by the act of the party; and, as J have 
heard, it is called A Rent againſt common Right. 
Wherefkoze it is not favoured in the Law, ag 
a Rent-ſervice is: and then methinketh, that 
fo:almuch as it is not grounded by the Law of 
Reaſon, that Gzants of Rent ſhauld be made 
out of Land, but by Cuftome and Law of the 
Realm, as J have ſaid befoze, that ſo in like 
wiſe it rematneth to the Law and Cuſtome of 
the Realm, to determine how long ſuch Rents 
tall continue. Ind when the Law judgeth ſuch 
Bent to be veid, J ſuppoſe that fo doth Ton= 
ſctence alſo, except the Judgement of the Law 
be againſt the Law of Reaſon oz the Law of 
God, as it is not in this Cale. Foz in this Taſe, 
he that taketh the Feoffment hath p2ofit by the 
Feoffment, and knoweth that he Hath ſuch a 
Rent out of the Land, and that this Purchaſe 
ſhould extind it, whereby it appeareth that he 
allenteth unto the Law, whereto He was not 
compelled, ana that is his own act and his own 
default ſo to do, which ſhall extinct his whole 
Kent as well in Conſcience as in Law. But if 
he Have no pꝛofit of the Land, oz be ignoz ant 
that he hath ſuch a Rent out of the Land, 
which ts called Ignorance of the decd, oz if He be 
ignoꝛant that the Law would extinc his whole 
Rent thereby, which is called lgnorarce ef che 
Law, then methinketh tt rematneth in Conſci⸗ 
ence after the Poztto!. 

Stud. Ygn9:ance of the Law ez of the decd 
helpeth not but tn few Ceſcs in the Law of 
England, | 
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Do&. And therefoze it muſt be refozmed by 

Conſcience, that is to ſay, by the Law of 
Bealpn. Foz when the general Maximes of 
the Law be in any particular Cates againſt 
the Law of Reaſon, as this Maxime ſem⸗ 
eth to be, becauſe it excepteth not them that be 
ignozant, though it be an Jgnozance invin= 
cible ; then doth it not agre with the Law of 
Beaſon. 
Stud. Methinketh that Jgnozance in this 
Caſe helpeth little, Foz when a man buteth 
any Land, oz taketh it of the Gift of any o- 
ther, he taketh it at his peril ; ſo that if the 
Tttle be not good, Ignoꝛance cannot help, foz 
the Buyer muſt beware what he WBuyeth : and 
ſo in this Cale, if the tabung of an Acre ſhould 
extinct the whole Rent tn Conſcience, if he 
were not ignozant, ſo methinketh it ſhould in 
like wile extind it alſo, though he be ignoꝛ ant 
of the Law oz of the deed; köz evcry man muſt 
be compelled to take notice of his own Title, 
and out of what Land his Rent is going, and 
fo methinketh Jgnozance is but little to be 
confidered in this Caſe. | 

Doct. If a man buy Land, oz tabeth it of 
Gift of another. it is reaſon that He take it 
with the peril, though he be tgnozant that an⸗ 
other hath right; foz it were not ſtanding with 
Reaſon that his Ignozance ſhould extinct the 
Right of another: but in this Caſe there is 
no doubt of the Bight of the Land, but all the 
doubt is how the Rent ſhall be oꝛdered in Ton⸗ 
ſcience, it he that hath the Rent take part cf the 
Pand : and therein is great d1verfity between 
yim that is ignorant in the Low, and him that 
knoweth 
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knoweth the Law, and knoweth well alſo that 
he hath a Rent out of the Land, and other. Foz 
] put caſe that he asked counſel of the Gzantoz 
h:mſelf therein, and he, ſaying as he thought, 
told him that the taking of the one Acre ſhould 
not extinct the Rent but foz the Poztton,and ſo 
he thinking the Law to be, took the other Acre 
of his Gift : is it not reaſonable tn that Caſe, 
that the Jgnozance ſhould ſave the Rent in 
Conſcience ? 

Stud. Pes. fo: there the G:antoz Himſelf is 
party to his Jgnozance,and in manner the cauſe 
thereof, 

Do&. And methinkth all is one if any other 
had ſhewed him ſo, oz if he asked no counſel at 
all; toʒ methi nketh it ſufficeth in this cale, that 
he be ignozant of the Law: foz why ? it is moge 
hard in this Caſe to pꝛove the Rent ſhould be 
extina> in Conſcience, though he knew it ſhould 
he cxtin> in the Law, then to p2ove that rt 
continueth in Conſcience after the Poztion, if 
he be £qnozant; and thou thy ſelf wert of the 
fame Opinion, as it appeareth in the begin= 
ning of this pꝛeſent Chapter. But if the O pi⸗ 
nton were true, it would be hard to p20ve but 
that the ſaid general Maxime were wholly 
againſt Reaſon, and then it were void. But 
F have ſufficiently anſwered thereto, s me 
ſeemeth, and that it is extin> in the Law 
and aiſo in Conſcience, except Jgnozance help 
it to be appoztioned, And moꝛcover, foꝛaſmuch 
as Appo:tionment is ſuffered in the Law, 
where part of the Land deſcended to the Gꝛen⸗ 
tee, becauſe no default can be oſſigned in him; 
ſome think no de fault can be aſſigned in 
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hum in Conſcience, when he ts ignoꝛant of the 
Law of the Deed, though ſuch Ignoꝛance do 
not excuſe inthe Law of the Realm. 

Stud. Jam content with thy Opinion in this 
behalt at this time. 


CHAP; XVII 
The fifteenth Queſtion of the Student. 


Man granteth a Rent-charge out of 

two Acres of Land, and after the G2an- 
to: enfeoffeth H. H. in one of the laid two Acres 
to the uſe of the ſatd H. 4, and of his Heirs, 
any after the faid H. Hart, intending to extinct 
all the Rent, cauſeth the ſaid Acre to be reco⸗ 
vered againſt him to Hig own uſe in a wit of 
Entrie in le Poſt, in the name of the G2antee 
and of others, after the common courſe, the 
Gꝛantœ not knowing of it, and by fozce of the 
ſaid Recovery the other Demandants enter, 
and die living the Gzantee, ſo that the G2an= 
toz is Ceifed of all by the Sur vivo to the 
uſe of the {aid H. H. whether is the ſatd Rent 
excinc> in Conſcience in part, 02 in alt, oz no 
part? 

Doct. J am in doubt ok the Law in this 
Caſe. 

Stud. In what point? 

Doct. whether the whole Rent be going out 
of the Acre that remoineth in the hands of 
the G2antoz , becauſe the Grant cometh 
to the Land by way of Recovery ; oz tha 
it ſhall be extint in Law but after the Po2= 
tion, becauſe the Gzant® hath not the __ — 
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his own ule ; o: that the whole Rent ſhall be ex⸗ 
ti nct in the Law 

Stud. The Rent cannot be whole going out 
of the Acre that the H2anto: hath :; for this 
Recovery is upon a feigned Title; and the 
G2anto:, becauſe he is ſtranger to it,ſhall be wel 
received to falſifiett, But it the Recovery had 
been upon a true Title, then tt had been as thou 
ſapeſt; tf the Gzantte recover the one Acre 
againſt the Gzantoz upon a true Title, the 
G2antoz ſhall pay the whole Rent out of the 
Land that rematneth in his hand. And as to 
the Uſe, it maketh no matter to the G2antoz as 
to the Law in whom the Uſe be; foz the poſſel⸗ 
ſion without the Uſe extinguiſheth the whole 
Rent as again him in the Law, as well as tf 
the poſſeſſion any Uſe were both joyned together 
in the G2:antc, 

Doct. Then methinketh that the ſaid Henry 
Hart is bound in Conſcience to pay the G:antee 
the Rent after the Poztion of that Acre that 
was recovered, foz it cannot ftand with Conſci⸗ 
ence that he ſhould loſe his Rent, and Have no 
P2:ofits of Land. 

Stud. Then of whom ſhall he have the other 
po: tion of Rent? 

Do&. Is the Law clear that the Wcre that 
the Gꝛantoꝛ Hath ſhall be in this Caſe diſchar⸗ 
ged in the Law. 

Stud, J take the Law ſo, 

Dot. Ind what in Conſcience ? 

Stud. As againſt the Gzanto:,methinketh al⸗ 
lo it extinct in Conſcience, fo: the reaſon that 
thou haſt made in the 16 Chapter. Foz it is 
all one in Conſcience in this Cale ag againck 
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the Gꝛautoꝛ whether the Recovery were to the 
uſe ot the Hzantee oz not, ſpecially ſeeing that 
the G:antoz 13 not pꝛivy to the Recovery : fo: 
the unity of the poſſeſſ{on ts the cauſe of Extin= 
guiſhment of the Kent againſt the G2antoz 
doth in Law and Conſcience, whereſoever the 
Uſe be, But if the Gꝛantoꝛ Had been pꝛivy to 
the cauſe of Extinguiſhment, as he was tn the 
Caſe that I put in the laſt Chapter, where the 
G:antoz enceoffed the G zante of one of the 
Acres to the ule of the G:ant>®; there it is not 
extinct in Conſcience in that Acre that remain= 
eth in the hands of the G:antoz, though it be 
extincted in the Law, becauſe he was pꝛiby to 
the Extinguiſhment himſelf : but he ts not fo 
in this Caſe, and therefoze it is extindt againſt 
Him in Law and Conſctence. And there koze me⸗ 
thinketh that the Sꝛantck ſhall in Conſcience 
Have the whole Rent of the ſatd NH. Hort, that 
cauſed the ſaid Recovery to be had in his name, 
Foz in him wag all the defaylt- But it is to be 
underſtood, that in all the Caſes where it is 
aid befoze in this Chapter, oꝛ in the Chapter, 
next befoze, that the Rent is extin&> in the Law, 
and not in Conſcience, that in ſuch caſe all the 
Kemedtes that the party might firſt Have Had 
fo: the Rent at the Common Law by Diſtreſs, 
Iſliſe, oz otherwiſe,are determined, and the par⸗ 
ty that ought tohave the Rent in Conſcience 
Hall be d:iven to ſue fo; his Remedy by Subpœ⸗ 
Da. 

Doct. J am content with thy Concett in this 
matter foz this time. 


CHAP, 
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CHAP, XVIII. 
C The 6xtcenth Queſtion of the Student. 


Stud. Utilein is granted to a man koz term 

of life, the Atitein purchaſeth Lands 
to him and to his Heirs, the Tenant foz term 
of likr entreth ; in this Caſe by the Law he 
ſhall enjoy the Lands to him and to his Heirs; 
whether ſhall he do (0 in lik: wile in Tonſct- 
ence 2 

Dcct. Methinketh it firſt god to ſ* whether 
it may ſtand with Conſcience, that one man 
may clatm another to be his Uillein, and that 
he may take from him his Lands and Gods, and 
put his Body ta Pziſon if he will: it ſæmeth 
he loveth not his neighbour as himſelf that 
doth ſo to him. 

Stud. That Law hath ben ſo long uſed in 
this Realm and in other alſo, and hath ben 
admitted ſo long in the Laws of this Realm. 
and in divers other Laws alſo. and hath been 
affirmed by Biſhops, Abbots, Priozs and 1%any 
other men both Dpiritusl and Tempoꝛal, which 
have taken advantage by the ſaid Law, and 
have ſeiſed the Lands and Gods of their Util= 
leins thereby, and call it their right Jnheriz 
tance ſo to do; that J think it not god now to 
make doubt, ne to put it tn argument, whether 
in ſtand with ConſMence oz not: and therefoze 
J p2ay the, admitting the Law in that behalf 
to ſtand in Conſcience, ſhew me thine O pinton 
in the Queſtion that J have made. 5 
Doct. 
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Doct. Is the Law clear, that he that hath the 
Utillein but only fo: term of like, ſhall have the 
Lands that that Uilletn purchaſeth in Fee to 
him and to his Heirs ? 

Stud, Pea verily, J take it ſo, 

Doct. I ſhould have taken the Law otherwiſe: 
fo: if aSetgniozte be granted to a man foz term 
of like, and the Tenant attourn, and after the 
Land eſcheat, and the Tenant fo2 term of life 
entreth, he ſhall have there none other Eſtate in 
the Land then he had in the Setgniozie : and 
methinketh that it ſhould be like Law in this 
Caſe, and that the Loꝛd ought to have tn the 
Land but ſuch Eſtate as he Hath in the Mille in. 

Stud. The Cafes be not alike : Foz in the 
Cale of the Elcheat the Tenant foz term of life 
of the Seignio:zie Hath the Lands in lieu 
of the Seignoꝛie, that is to ſay, in the place of 
the Setgnio:ie, and the Seigntozie is clearly 
extin> : but in this Caſe he hath not the Land 
in lieu of the Uilletn, fo: he ſhall have the 
Uilletn ſtili as he Had bekoze, but he Hath the 
Lands as a Pꝛofit come by means of the Uil= 
lein, which he ſhall have in like Caſe as the 
Utlletn had them, that is to ſay, of all Goods 
and Chattels he ſhall have the whole Pꝛoper⸗ 
ty, and of a KReaſe fo: term of pears he ſhall 
Have the whole Term, aud fo: term of like he 
ſhall have the ſame Eſtate the Loꝛd ſhall have 
kn the Land during the life of the Uillein, and 
of Land in Fee-ſlmple and of an Eſtate⸗ tail 
that the Uillein hath, the Loꝛd ſhall have the 
whole Fc-ſimple, although he had the Mil⸗ 
lein but onelp fo; term of pears, ſo that he en- 
ter oz ſeiſe accozding to the Law * = 
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Uillein alien, oz elſe he ſhall have nothing. 

Voct. Uettlp, and if the Law be (ſo, J think 
Conſcience followeth the Law therein, Foz 
admitting that a man may with Conſcience 
have another man to be his Utliein, the judge= 
ment of the Law in this Caſe (as to deter⸗ 
mine what Eſtate the Lozd Hath in the Land 
by his Entry ) is neither againſt the Law of 
Keaſon noz againſt the Law of God, and 
thercfoze Conſcience muſt follow the Law of 
the Realm. Vut J pay thee let me make a 
little digreſſion, to hear thine Opinion in a= 
nother Ciſe ſomewhat pertaining to the Mue= 
ſtion, and it is this: It an Exccutoz Have a 
Uiliein that his Teſtatoz Had for term of pears, 
and he purchaſeth Lands in Fe, and the Exe= 
cutoz entreth into the Land, what Eſtate hath 
he by his Entry? 

Stud. Þ Fer-imple, but that ſhall be to the be⸗ 
hoof of the Teſtatoz, and ſhall be an Alets in 
his hands. 

Doct. well then, J am content with thy con⸗ 
teit at this time in this Caſe, and J p2ay thee 
pꝛoceed to another Queſtion. 

stud. Fozaſmuch as tt appearcth in this 
Caſe, and in ſome other befoze, that the know= 
ledge. of the Law of England is right neceſſary 
koz the good ozdering of the Conſcience; J 
would Hear thine Opinion, tf a man miſtake 
the Law, what danger it is in Conlctence fox 
the miſtaking of it. 

Doct. I pꝛay thee put ſome Caſe in certain 
thereof that thou doubteſt tn, and J will with 
good will ſhew thee mp minde therein, oz elle 


it will be ſomewhat long oz it can be plainly 
| dec ta⸗ 
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declared, and J would not be tedious in this 
Wiiting. 


CHAP. XIV. 
C The ſcyenteenth Queſtion of · the Student. 


Stud. A Man hath a Uillein koz term of 
| like, the Aillein purchaſeth Lands 
in Fee, as in the Caſe of the laſt Chapter, and 
the Tenant fo: term of life entreth. and after 
the Utllein dteth he tn the Reverfon pꝛeten⸗ 
ding that the Tenant foz term ok like Hath no- 
thing in the Land, but foz term of life of the 
Aillein, asketh Counſel of one that ſheweth 
him that he hath god Right to the Land, and 
that he may lawfully enter, and thzough that 
Counſel he tn the Keverſſon entreth, by reaſon 
of the Which Entre great Suits and Expenſes 
follow in the Law, to the great hurt of both par⸗ 
ties: what danger is this to him that gave the 
Counſel ? | 
.- Do, whether riieaneft thou that he that gave 
the Counſel gave it willingly agatnft the Law, 
dz that he was ignozant of the Law? | 
Stud. That he was {gnozant of the Law: fo: 
if he unew the Law, and gave Counſel to the 
contrary, J think him bound to Reftitution, 
both to him againſt whom he gave the Counſel, 
and alſo to his Client, (it he would not have ſu⸗ 
ed but fot his Counſel) of ali that they be dam- 
niffed by it. 4 
Doct. Then will J yet farther ask thee this 
Nueſtion; whether he of whom he agketh 
Tounfel gave himſelf to Learning, and - have 
now- 
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knowledge of the Law after His capacity z oz 
that he took upon him to give Counſel, and took 
no ſtudy competent to have Learning: fox if he 
did ſo, I think he be bounden in Conſcience 
to Reftitution of all the Coſts and Dammages 
that he ſuſtatned to whom he gave Counſel, it 
he would not Have ſued but th:ough his Coun⸗ 
fel, and alſo to the other party, Bur if a man 
that hath taken ſufficient ſtudy in the Law mi= 
ſtake the Law in ſome Point that is hard to 
come to the knowledge of, he is not bounden to 
ſuch Reſtitution, foz he hath done that in Him is: 
but it ſuch a man knowing the Law give Conn= 
ſel agatnſt the Law, He is bound in Conſcience 
to Reftitution of Coſts and Dammages, ( ag 
thou haſt ſaid befoze ) and alſo to make amends 
foz the Untruth, 

Stud, What if he ask Counſel of one that he 
knoweth is not learned, and he giveth him Toun⸗ 
ſel in this Caſe to enter, by fozce whereof he 
entreth 2? 

Doct. Then be they both bound in Conſcience 
to Reſtitution ; that ts to ſay,the party, it he be 
ſuffictent, and eiſe the Tounſel loz, becauſe he 
aſſented and gave Ccunſeli to the w2ong. 

Stud. But what is the Counſelloz in that 
Caſe bounden to him that he gave Counſel to e 

Dect. To nothing: Foz there was as much 
default in him that asked the Tounſel as in 
him that gave it; foꝛ he asked Counlel of him 
that he knew was ignozant : and in the other 
was defautt foz the pꝛeſumption, that he would 
take upon him to give Countfel in that he was 


ignozant. 
Stud. 
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Stud. But what if He that gave the Coun⸗ 
ſel knew not dut that he that asked it had truſt 
in him, and he could and would give him god 
Counſel, and that he asked Counſel fo: to oꝛder 
well h.s Conlctence. howbeit that the truth was 
that he could not ſo do. 

Doct. Then is he that gave the Counſel boun⸗ 
den to cfter to the other Amends, but yet the o⸗ 
ther may not take it in Conſcience, 

Sus. That were ſomewhat perillous; foz 
haply He would take it, though he Have no right 
to it, except the wo:1ld be well amended. 

Dot. what thinkeſt thou in that Amend= 
ment? 

Stud. F truſt every man will doe now in this 
wozlid as they would be done to, ſpeak as they 
think, reſtoze where they have done w2ong, re⸗ 
fuſe mony, tf they have no right to it, though it 
be offered them, do that they ought to do by Con⸗ 
{ctznce, and though that they cannot be compel⸗ 
led to it by no Law; and that none will give 
Counſel but that they ſhall think to be accoꝛd⸗ 
ing to Conſcience, and it they do, to do what 
they can ts te foꝛm tt, and not to intermit them⸗ 
ſelves with ſuch matters as they be. ignozant 
in, but in ſuch Caſes to ſend them that ask the 
Counſel to other that they ſhall think be moze 
canning then they are. 

Doct. It were very well if it were as thou 
haſt ſaid, but, the moe pitte, it is not alway 
ſo; and eſpecially there is great default in 
givers of Counſel : fox ſome, foz their own 
lucre and pzofit, give Counſel to comfozt other 
to ſue that they know have no right, but J 
truſt there be but few of them; and {ome foz 
dzead, 
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dꝛead, ſome fo: favour, ſome foz malice, and 
ſome upon conliderattons, and to have as 
much done fox them another time to hide the 
truth. And ſome. take upon them to give 
Counſel in that. they be ignozant in, and pet 
when they know the truth, will not withdzaw 
that they have mil done, foz they think it 
ſhould be greatly to their rebuke ; and ſuch 
perſons follow not this Counſel, that ſaith, Thor 
we have uzadviledly done, let us with good advice re= 
yoke aga'n, | 
Stud. And if a man give Counſel in this | 

Realm after ag his Learning and Conſcience 
giveth him, and regardeth the Laws of the 
Realm, grveth he good Counſel 2? 

DoR, It the Law of the Realm be not in that 
caſe againſt the Law of God,no: againſt the Law 
of Reaſon, he giveth god Counſel : Foz every 
man is bound to follow the Law of the Coun= , 
trey where he is fo it be not againſt the ſaid 
Laws; and ſo may the Caſcs be, that he may 
bind hemſelk to Reſtitution. 

Stud. At this time J wtll no farther trouble 
thee in this Quſte ton. 


CHAD. XX. 
C The eizhreenth Queſtion of the Student. ; 


F a man of his meer motion give Lands 
to H. Hut and to his Heirs by Jnden= 
ture, upon a Condition, that he ſhali .year= 
lp at a certain day pay to John ac Stile out 
of the (ſame Land a * Kent, and it he 
J? de 


192 DIALOGUE IL 


do not, that then it ſhall be Ikwful to the ſatÞ 
Jo, ar Scile to enter, 4c. if the Rent in this caſe 
be not payed to John at Stile, whether may the 
ſaid John at Stile euter into the Lands by Con⸗ 
ſcience, though he may not enter by the Law? 

Doct. May he not enter into this Caſe by the 
Law, (ith the wozdg of the Indenture be that 
he thall enter? 

Stud. No verilr; fo: there is an ancient 
Maxime in the Law, that no man ſhall take ad⸗ 
vantage tn a Condition, but he that is party oz 
pꝛiby to the Condition; and this man is not 
parte no: pꝛiby, wherefoze he ſhalt have no ad⸗ 
vantage of it. 

Do&. Thongh he can have no advantage of 
it as partie, pet becauſe it appeareth evidently 
that the Intent of the Giver was, that tf he 
were not payed of the Rent, that he ſhould have 
the Land, it ſcemeth that in Conſcience he ought 
— have it, though he cannot Have it by the 

aw. 

Stud. Jn many Caſes the intent of the party 
is void to all intents, tf it be not grounded ac⸗ 
co:ding to the Law: And therefoze if a man 
make a Leaſe to another foz term of life, and 
after of his meer motton he confirmeth his E= 
ſtate foz term of life to remain after His death 
to another and to his Heirs; in this Caſe thot 
Memainder is void in Law and Conſcience : 
fo: by the Law there can ns Remainder de⸗ 
pend upon no Eftate, but that the ſame Eſtate 
beginneth at the {ame time that the Remainder 
doth ; and in this Caſe the Effate began befoze, 
and the Cmmfrmation enlarged not his Eſtate, 
707 gave din no ein Sltate, Dit if 2 Reals 
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be made to a man fo; term of another man's life, 
and after the Leffoz onely of his mer motton 
confirmech the Land o the Lefſce foz term of his 
own tife, the Remarnder over in Fee ; that is 
a god Remoinder tn the Law and Conſcience. 
Ind ſo methinketh the Intent of the party ſhall 
not be regerded in thts caſe. 

Doct. Ind in the firſt Caſe that thou haſt put, 
methinketh though it poſs not by way of Gꝛant 
of that, pet ſhall it paſs as by the way of Re= 
mainder of the Reverſton ; fo: every Derd halt 
be taken mot ſtrong againſt the Hzantoz, and 
the taking of the Ded in this caſe is an Yt= 
toꝛnment tn it ſelf. 

Stud. That cannot be, foz he in the Remain= 
der is not party to the Dad and therefoze it 
cannot be taken by the way of Gzant of the Re⸗ 
verffon ; fo: no G2ant can be made but to him 
that ts party to the Deb, except it be by way 
of Remainder. Ind therefoze tf a man make a 
Leaſe fo: term of like, and after the Leſſoz grant 
to a Stranger that the Tenant fo; term of life 
ſhall have the Land to him and to his Heirs, 
that G:ant is votd, if tt be made only of Hig 
mer motion without Recompence. Ind inL.ke 
wiſe tf a man make a'Leaſe foz term of life, 
and after grant the Never len to one fo: term of 
like, the Remainder over in Fe, and the Te= 
nant atturneth to him that hath the Eſtate fox 
term of lite only, intending that he only ſhould 
have advuntage of the Gant; his Intent is 
b3td, and both ſhall take advantage thereof, and 
the Þttoznment ſhall be taken good, accozding 
to the Grant, And loin this Caſe, though 
the Feoffoz intended, that if the Kent were 
| 2 2 not 
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0 
not payed, that the Stranger ſhould enter; yet 
becaule the Law giveth him no Entry in that 
Cale, that intent is vsid, and the ſame Stran⸗ 
ger ſhall neither enter into the Land by Law no: 
Conſcience. 

Dect. what ſhall then be done with that 
Land, as thou thinkeſt, after the Condition 
broken; 

Stud. I think that the Feoffoz in this Caſe 
may lawfully re-enter ; fe when the Feoffment 
was made upon Condition that the Feoffee 
would pay no Rent to the Stranger, in thoſe 
woꝛds ts concluded in the Law, that if the Rent 
were not paid to the Stranger, that the Feoffoz 
Gould re-enter : foꝛ thoſe wozds, upon Conditien, 
imply ſo much in the Law, though it be not ex⸗ 
pꝛeſſe d. And then when the Feoffoz went far= 
ther, and ſatd that if. the Rent were not paid, 
that the Stranger ſhould enter, thole wo2zds 
were void in the Law; «nd ſo the «fect of the 
Weed food upon the firſt wozds, whereby the Fe⸗ 
offoꝛ may re-enter in Law and Conſcience : but 
if the firſt woꝛds had not been conditional, J 
would Have holden it the greater doubt. 

Doct. I pꝛay thee put the caſe thereof in cer⸗ 
tain with ſuch wo:ds as be not condittcnal,that 
J may the better perceive what thou meaneft 
therein. 


CHAPTER XXIT. 


CHAP, XXI. 
The ninteench Queſtion of the Studert. 


A Man maketh a Feoffment by Deed in- 
dented, and by the ſame Derd it is a⸗ 
greed, that the Feoffee ſhall pay to A. B. and 
to his Heirs a certain Rent yearly at certain 
days, and that if he pay not the Bent, then 
it is agreed that A. B. oz his Heirs ſhall enter 
into the Land, and after the Feoffee payeth 
not the Rent: then the Mucſtion is, who 
ought in Conſcience to have this Land and 
Rent. | 

Doct. Ere we argue what Conſcience will, 
tet us know firſt what the Law will there= 
in, 

Stud. J think that by the Law neither the 
Feoffoz ne pet the ſaid A. B. ſhall never enter 
into the Land in this Tale foz non-payment 
of the Rent, fo: there ts no Re⸗entrie in this 
Caſe given to the Feoffo: foz not payment of 
the Rent, as there is in this Cuſe next befoze, 
and the Entrie that is given to the ud A. B. 
foz not payment thereof is void in the Law, 
becauſe he is eſtrange to the Deed, as it ap= 
peareth alſo in the next Chapter befoze. Ind 
therefoze methinketh that the greateſt doubt 
in this Taſe ts, to ſœ to what Uſe th.s Feoff= 
ment hill be taken. 

Dot. There avpeareth in this Caſe, as 
thou haſt put it, no conff>cration ne recom= 
pence given to the Feoſtoz, whereupon any 
Uſe may be derived: and if the Caſe be l. 

MN 3 indeed, 
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indeed, and that the Feoffoz declared never his 
minde therein, to what Wiſe ſhall it then be 
taken ? 

Stud, F think tt ſhill be taken to be to the 
Uſe of the Feoffee, as long as He papeth the 
Bent: fot there is no reaton why the Feoffce 
ſhould be buſted with payznent of the Rent, 
Having nothing fo: His labeur : ne tt map not 
conveniently be taken that the Intent of the 
Feoffoz was ſo, except he exp:cſſed it; and 
then it muſt be taken that the intended to re⸗ 
compence the Feoffee foz che ballnels that he 
Hould have in the papmert over, and by the 
wozds following his Intent appearcth to be 
ſo, as methinketh ; fo: 1f the Rent were not 
paped, he would that A, B. ſhould enter and ſoit 
ſemeth he intended not to have any Uſe him⸗ 
ſelf. And thus, me ſcmeth, this Caſe ſhould 
vary from the common Taſe of Uſes; that tg 
to ſay, JC a man ſeiſed of Land make a Fe- 
offment-thereof, and tt appeareth not to what 
Uſe the Feoffment was made, ne it is not up⸗ 
on any Bargain oz other Recompence, then it 
all be taken to be to the Uſe of the Feoffoz ; 
except the contrary can be pꝛoved by ſome 
Bargain, oꝛ other like, oz that his Intent at 
the time of the Delivery of ſeifln was expꝛel⸗ 
ſed that it ſhould be to the Uſe of the Feoffe 
02 of ſome other; and then it ſhall go 'accozd= 
ing to his Intent: but in this Cafe me⸗ 
thtnketh it ſhali be taken that his Intent was, 
that it ſhould firſt be to the uſe of the Feoffre, 
fo: the rauſe befoꝛe rehearſed, except the £con- 
trary can be p:oved; and ſo that knowledge 
of the Intent of the Feoffo: is the greateſt cer= 
tante 
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tainty fo; knowledge of the Uſe in this Caſe, 
as me ſeemeth. But when the Feoffoz gaeth 
farther, and ſaith that if the Rent be not paid, 
that then the ſatd A. B. ſhould enter into the 
Land; then it appeareth that his Intent was, 
that the Rent ſhould ccaſe, and that A. B. ſhould 
enter into the Land: aud though he may not 
by thoſe wozds enter into the Land after the 
Rules of the Law, and to have Free-Hold, yet 
thoſe wozds ſeem to be luffictent to p2ove that 
tha Intent of the Feoffoz was, that he ſhould 
Have the the Uſe of the Land: fo: ſith he had the 
Rent to his own Uſe, and not to the Uſe of the 
Feoffoz ; ſoit ſameth he (hall have the Uſe of 
the Rand that is aſſigned to him for the par⸗ 
ment of the Rent. | 

Dot, But Jam ſomewhat in doubt whe⸗ 
ther he had the Rent to his own Uſe : fox the 
Intent of the Feolfoz might be, that he ſhaul d 
pay the Bent fo: him to ſome other. 02 ſome o⸗ 
ther Uſe might be appointed thereof by the 
Feoffo:. 

Stud. Af ſuch an Intent can be pzoved, then 
the Inte nt muſt be obſerved : but we be tn 
this Caſe to wit to what Uſe it ſhall be taken, 
it the Intent of the Feoffoz cannot be p:qhed; 
and then methinketh tt cannot be otherwiſe 
taken, but it ſhall be to the Uſe of Him to 
whom it ſhould be patd, Foz though tt be 
called Rent, pet it is no Rent in Kam, ne in 
the Law he ſhall never have remedy for it. 
though it were cſſigned to him and to bis 
Heirs without Condition, neither by Dt= 
ſtreſs. by Aſſiſe, by wilt of Annuitie , nez 
otherwiſe ; bus He ſhall be dziven to ſur 
N 4 in 
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in the Chancerte foz his remedie : and then 
when he ſueth in the Chancectie, he muſt lur⸗ 
mile that he ought to have it by Conſcience. 
and that he can have no remedie fo: it in the 
Law, And then, (ith he Hath no remedy to 
come to it but by the way of Conſcience, it 
ſemeth it ſhall be taken, that when he hath 
recovered tt, that he ought to have tt in 
Conſcience, and that to his own Uſe, with⸗ 
out the contrary can be pꝛoved: and ik the 
contrarp cau be p2oved, and that the Intent 
of the Feoffoz was, that He ſhould diſpoſe it foz 
him as he ſhould appoint. then hath he the 
Rent in Uſe to another Uſe, and ſo one Ule 
chould be depending upon another Ale, which 
is ſeldome ſcen,and ſhall not be intended till it 
be p:oved : and lo, fich no ſuch matter ts 
here expzeſſed, methinketh the Rent ſhall be 
taken to be to the Uſe of Him that it is | 


paid to, and the Land in {ike wiſe that is | 
appointed to him fo: not papment of the | 
ſaid Rent ſhall be alſo to his Uſe. hw 
thinkeſt thou ? well Conſcience ſerve there⸗ ( 
in? 


Doct. I think that, as thou taheſt the 
Law now, that Conſcience (in this Caſe ) 
and the Law be all one: foz the Law ſeat⸗ 
cheth the ſame thing in this Caſe to know 
the Caſe that Conſcience doth, that is ts 
Cay, the Intent of the Feoffo: And there= 
foze J would move thee farther in one 
thing. | 

Stud. What is that? 

Doct. That ſith the Intent of the Feoffoꝛ ſhall 
be ſo much regarded in th s Caſe, why it ought 
5 ö "1 not 
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not allo to be ag much regarded in the Caſe 
that is in the laſt Chapter next befoze this, 
where the wozds be conditional, and give the 
Feoffo2 a title to Re-enter. Foz methinketh, 
that though the Feoffoz may in that Caſe Re= 
enter fo: the Condition b:oken, rhat yet after 
this Entry he ſhall be ſeiſcd of the Land after 
his Entry to the Uſe of him to whom the 
Land was aſſigned by the (aid Indenture foz 
lack of payment of the Rent, becauſe the In⸗ 
tent of the Feoffoz ſhall be taken to be fo in that 
caſe as well as in this. Ind J p2ay thee let me 
know thy minde what diverſicy thou putteſ be= 
tween them, 

Stud. Thou d:tveft me now to a narrow diver⸗ 
ſity, but pet J will anſwer thee therein as well 
as 7 can. | 

Doct. But firſt, ere thou ſhew me that diver= 
ſity, I pzay the ſhew me how Uſes began. and 
why ſo much Land hath been put in Uſe in this 
Realm as hath been. 

Stud. 'Y will with good will lar es methink⸗ 
eth therein. i 


CHAP, XXII. 


« How Uſes of Land firſt begar, ard by what 
Law, and the cauſe why fo much Land 
is put in Ule, 


Ses were reſerved by a ſecondary conclu⸗ 
ffon of the Law of Reaſon in this man⸗ 
ner: when the general Cuſtome of P2operty , 
whereby every man knew his own good from 


his neighbo:'s, was bzought in among the 
pco= 
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people, it followed of reaſon, that ſuch Lands 
and Goods as a man had vught not to be taken 
from him but by his Aſſent oz by ozder of a 
Law : and then ith tt is fo, that every man | 


that hath Lands hath thereby twa things tn 
Him, that is to ſay, the Poſſeſſon of the Land, 
which after the Law of England is called the 

Frank-tenement oz the Free-hold, and the o⸗ 
ther is autho:ity to take thereby the Pzofits of 
the Land; wherefo:e it followeth , that he 
that hath Land, and intendeth to give onely 
the Poſſeſſion and Frecheld thereof to ano= 
ther, and to keep the P:ofits to himſelf, ought 
in Reaſon and Conſcience to have the PÞ:ofits, 
ſeeing there is no Law made to pzohibit , but 
that in Conſctence ſuch Reſervation may be 
made. And ſo when a man maketh a Feoff⸗ 
ment to another, and int ndeth that he himſelf 
call take the P:ofits; then the Feoffce is (ard 
ſeiſed to His Uſe that ſo enfeoffed Him, that is 
to ſay,to the Uſe that he ſhall have the Poſſeſſi⸗ 
on and Freehold thereof, ag tu the Law, to the 
intent that the Feoffoz ſhall take the Pzofits. 
Ind under this mauner, as J ſuppoſe, Uſes of 
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Land firſt began. 2 

Doct. It ſeemeth that the Reſerving of ſuch 1 
Uſe is pꝛohlbited by the Law. But if a man 
make a Feoffment. and reſerve the Pzofits, oz Pt 
any part of the P2:ofit, as the G2zals, Wood, - 
Oz ſuch other; that Reſervation is void tn the th 
Law : and methinketh it is all one to ſay, that in 
the Law judgeth ſuch a thing, ik it be done, to nc 
de void, and that the Law pꝛohibiteth that the ut 
thing ſhall not be dane. * 


Stud. Truth it is, that ſuch Beſervation is 
V0: 1 
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void in the Law, as tho: ſaieft : and that is þy 
teaſon of a Maxime in the Law, that willeth 
that ſuch Reſervation of part of the ſame thing 
ſhall be judged votd tn the Law. But yet the 
Law doth not p:ohibtt that no ſuch Beſerva= 
tion ſhall be made, but if it be made it judgeth 
of what effect it ſhall be, that is te ſay, that 
it ſhall be vord: and ſo he that maketh ſuch 
Reſervation offendeth no Law thereby, ne 
bꝛeaketh no Law thereby, and therefoze the 
Reſet vation in Conſcience is go3d. But if it 
were pꝛohlbit by Statute that no man ſhould 
make ſuch Reſervation, ne that no Feoffment 
of truſt ſhould be made, but that all the Feof- 
ments ſhould be to the Aſe of him to whom 
—ͤ— of the Land is given; then the Be⸗ 
er vation ok ſuch Uſes againſt the Statute 
ſhould be vold, becauſe it were againſt the 
Law: and pet ſuch a Stgtute ſhauld not be a 
Statute again Reaſon, becauſe ſuch Uſcs 
were fir& grounded and reſerved by the Law of 
Reaſon; but it ſhould pꝛevent the Law of Rea⸗ 
ſon, and ſhould put away the conſfdexat:on 
whereupon the Law of Reaſon was grounded 
befoze the Statute made. And then to the other 
Queſtion, that is to ſay, why ſo much Land hath 
been put in Uſe, it will be ſomewhat long, and 
peradventure to ſome tedious, to ſhew all the 
cauſes particularly: but the very cauſe why 
the Uſe rematned to the Feoffoz, notwithſtand⸗ 
ing his own Feoffment oz Fine, and ſometime 
notwithtanding a Recovery againſt him, is all 
upon one conſideration after the couſe & intent 
of the Gift, Fine oz Recovery, es is afoze⸗ 
ſaid. 
D &. 
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+ D»>&, Though reaſon may ſerve that upon a 
Feoffment a Uſe may be reſerved to the Feof= 
foz by the Jateat of the Feoffoz again the 
fo:m of his GH fc. as tho haſt Catd befoze; yet 
FJ marvel machhywan Uſe may be reſerved 
againt a Fine that is one of the higheſt Re⸗ 
£02ds that is in the Law, and is taken in 
the Law of ſo hig) effect, that it chould make 
an end of all Strikes, or againſt a Recovery, 
that is oz dained in the Law foz them that be 
wzonged to recover their Rix3h: by. Ind me⸗ 
thinketh, that great in-onventence and Hurt 
map follow, when ſuch Recozds may ſolight⸗ 
ip be avoided by a ſecret Patent oz Uſe of the 
parties, and by a nude and bare Ivecrment and 
matter in deed, and ſpecially ſith ſuch a matter 
in ded may be alledged that is not true, where⸗ 
by may riſe great ſtrike between the parties 
and great Conkuſton an) uncertainty in the 
Law. But, nevertheleſs, ſith our intent is not 
at this time to treat of that matter, I p:ay the 
touch ſhortly ſome of the Cauſes, why there 
Hath been ſo many perſons put in eſtate of 
Lands to the Me of others as there hath ben; 
toꝛ, as I hear ſay, few men be ſole ſciſed of their 
own Land. . 

Stud. There hath been many cauſes thereof, 
of the which ſome be put away by divers Sta⸗ 
tutes, and fome remain yet, wherefoze thou 
ſhalt under{tand, that ſome have put their Land 
in Feoffment ſecretly, to the intent that they 
that have Righ: to the Land ſhould not know 
againſt whom to bring their Aion, and that 
is ſomewhat remedied by divers Statutes that 
tive Act ions againſt Perno:s and Takers — 
i the 
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the Profits. Ind ſcmetime ſuch Feoffments 
ok truſt have been made to have Maintenance 
and bearing of their Fecffecs, which perad⸗ 
venture were great Lc2ds oz Rulers in the 
Countrie : and therefoze to put away ſuch 
Maintenance, trebie Dommages be given by 
Dtatute againſt them that make ſuch Feoff= 
ments koz Maintenance, And ſowetime they 
were made to the Ule of Moztmain, which 
might then de made without Fozkeiture, 
though it were prohibited that the Frer⸗hold 
might not be given in Moztmain: but that 
is put away by the Statute of R. 2. Ind 
ſometime they were made to defraud the Lozds 
of wards, Reliefs, Hetiots and ct the Lands 
of their Uultleins: but thoſe Points be put a= 
way by divers Statutes made in the time of 
King H the 7th. Sometime they wore made to 
avoid Executions upon Statute-Staple, 
Statute- Merchant, and Recogniſance: and 
remedy is provided foz that, that a man ſhalt 
have Execution of all ſuch Lands as any per= 
ſon is ſeifed of to the Uſe of him that is 
lo bound at the time of Execution ſued, in 
the 19. peat of H. 7. And yet rematn Fecff® 
wents, Fines and Recoveries in ule of many 
other cauſes, in manner as many es there did 
be koꝛe the (atd Eſtatute. Ind one cauſe why 
they be yet thus uſed is, to put away Tenan= 
cie by the curteſſe and Titles of Dower. N= 
nother cauſe is, foz that the Lands in Uſe ſhall 
not be put in Execution upon a Statfite=Dta= 
ple, Statute-Werchant , noz Kecogniſance, 
but ſuch as be in the hands of the Recogniſoz 
at the time of the Execution ſued. Ind ſome⸗ 
time 
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time Lands be put in Uſe, that they ſhould not 
de put in Execution upon a Wit of kxcendi fa- 
cias ad vai:ncizam, And ſometime ſuch Uſes be 
made that he to whoſe Uſe, &c. may declare 
His wilt thercon ; and ſomtime for ſurety of 
divets Covenants in Indentures of Marrt- 
age and other Bargains. And thele two laſt 
articles be the chief and pꝛincipal cauſe why ſo 
much Land is put in Uſe. Aliſo Lands tn Uſe 
de not Allets neither in a Formedon, noz in an 
Act lon of Debt againſt the Heir: ne they ſhall 
not be put in Execution by an Elegit fued upon 
@ Recovery, as ſome men ſay. Ind theſe be 
dhe very chief cauſcs, £9 J now remember, why 
fo much Land nandeth in Uſe as there doth : 
end all the ſaid Uſes be reſerved by the Intent 
of the patties underſtod or agreed betweon them, 
and that many times directly againſt the words 
of the Feoffkment, Fine, oz Recovery ; and 
— is done by the Law of Reaſon, as is afoze- 
atd, 

Do&. May not a Uſe be aſſigned to a Stran= 
ger, as well ag to be reſerved to the Feoffoz, 
if the Feoffoz ſo appointed it upon his Feoff- 
ment? | 

Stud. Yes, as well, and in like wiſe to the 
Feoffee, and that upon a free Gift, without a= 
ny Bargain oz Recompence, if the Fecffoz ſo 
will. 

Dock. What if no Feoffment be made, but 
that a man grant to his Feoffee, that from 
Hencefo:th he ſhall Rand ſeiſed to his own Uſe ? 
is not that Uſe changed, though there be no 
Recompence? 

Stud. I think eg, koz there wag an wo 
elle 
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eſſe befoꝛe the Gift, which he may as lawfully 
give away, ag he might the Land if He had it 
in Bolleſſion, 

DoR. Ind what if a man being ſeiſed of Land 
in Fe, grant to another of his mer motion, with= 
out Bargain oz Recompence, that he from 
thencefo:th ſhall be ſciſed to the Uſe of the o⸗ 
ther ? is not that grant god ? 

Stud. I ſuppeſe that it is not good; fox, as JN 
take the, Law, a man cannot commence an Uſe 
but by Livery of/ſetſin, oz upon a Bargain, oz 
ſome other Recompence. 

DoR, I hold me contented with that thou 
haſt ſaid in this Chap. fo: this time;and I p2ay 
the ſhew me what diverſity thou putteſt between 
thole two C ales that thou Haſt befoze rehearſed 
in the 20. Chapter and in the 21. Chapter of 
this pꝛeſent Book. 

Stud. J will with god will. 


CHAP. XXIII. 


J The diverfitic between two Caſes hereafter fol- 
lowing, wherecf one is put in the 20. Chapter, 
and the other in the 21. Chapter of this 

pteſent Book, 


e fir Caſe of the ſaid two Taſes is 

this. Þ man maketh a Feoffment by 
Deed indented, upon a Condition that the 
Feoffee ſhall pay certain Rent yearly to a 
Stranger, dc. and if He-pay not, that it 
Hall be lawful to the Stranger to enter into 
the Land. Jn this Cale, A fuld befoze in the 
20, Chapter, that the Stranger might not 
x enter, 


206 DIALOGUE I. 


enter, becauſe that he was not pꝛivy unto the 
Condition But J ſaid, that in that Caſe the 
Feoffoz might lawkully re-enter by the fir 
woz ds of the Indenture, beceuſe they imply 
a Condition in the Law, and that the other 
wozds, that is to lap, that the Stranger 
thould enter, be void in Law and Conſcience, 
And therefoze J ſaid farther, that when the 

F coffoz had re entred, that he was ſefſed of the 
- Land tohis own Uſe, and not to the Uſe of 
the Stranger, though his Intent ct the ma⸗ 
king of the Feoffment were, that the Stran⸗ 
ger after his Entry ſhould have had the Land 
ts his own Uſe, if he might Have entred by 
the Law. And the cauſe why J think that 
the Feofo: was ſeiſed in that Ciſe to his own 
Uſe J ſhail ſhew thee afcerward. The ſecond 
Caſe is this, a man maketh a Feoffment in 
Fee, and it is agreed upon the Feoffment, that 
the Fcoffoz ſhall pay a yearly Rent to a 
Stranger; and if he pay it not, that then 
the Stranger ſhall enter into the Land. Jn 
this Caſe J ſaid, ag it appeareth in the ſatd 
xxj. Chapter, that if the Feoffee patd not the 
Rent, that the Stranger ſhould have the Uſe 
of the Land, though he may not by the rules 
of the Law enter into the Land, And the di= 
verſity between the Caſes methinketh to be 
this. Jn the fir&> Caſe it appeareth as J 
Have ſatd befoze in the ſatd xx. Chapter, that 
the Feoffoz might lawfully re-enter by the 
Law foz not payment of Rent; and then when 
he entred acco2ding. he by that Entry avoided 
the firſt Livery of Seiſtn, inſomuch that after 


the Re-entry he was ſeiſed of the Land of — 
eſtate 


r A 


2 


SE. CE 


CHAPTER XXIII. 207 


eſtate ag he was befoze the Feoffment ; and fo 
rematneth nothing whereupon the Stranger 
might ground his Ale, but onely the bare 
G2ant oz Intent of the Feoffoz, when he gave 
the Land co the Feoffee upon Condition that 
he ſhould pay the Rent to the Stranger, and 
if not, that it ſhould be lawful to the Stran= 
ger to enter: ko the Feoffment is avotded by 
the Re-entry of the Feoffoz, ag J Have ſaid 
befoze : and, as J ſaid in the laſt Chapter, as 
F ſappoſe, a nude oꝛ bare Sꝛant of him that is 
ſeiſed of Land is not ſufficient to begin an Uſe 
upon. | 

Doct. A bare G1aht may change an Uſe, as 
thou thy ſelf agreed in the laſt Chapter: why 
then may not an Uſe as well begin upon a bare 
G2ant ? 

Stud. When an Ule is in cle, He that Hath 
the Uſe may of his meer motion give it awap, 
if he will, without Recontpence,as he might the 
Land. if he had it in poſſeſſion : but J take it 
fo2 a G:ound, that he cannot ſo begin an Uſe 
without Livery of Seifin, oz upon a Recom- 
pence oz Bargain. And that there is ſuch a 
G20und in the Law. that it may not ſo begin, 
it appeareth thus. It hath been alway Holden 
fo: Law, that if a man make a Deed of Feeff= 
ment to another, and deliver the Deed to him 
as his Deed. that in this caſe he to whom the 
Deed is deltvered Hath no Title ne meddling 
with the Land afoze Livery of Deiſin be made 
to him, but onely that he may enter and occu= 
py the Land at the will of the Feoffoz : and 
there is no Book ſaith that the Feoffee in that 
Caſe is ſeiſed ————— Livory to the oy” 
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of the Froffr, Ind in like wiſe, if a man 
make a Ded of Feoftment of two Acres of 
Land that lie in two Shtres, intending to 
give them to the Feoffe, and maketh Livery 
of lcifin in the one Shire, and not in the other; 
in this Cale it is ccmmonly Holden in Bochs, 
that the Deed is void to the Þcre where no Li= 
verp is made, except it lie within that WUiew, 
ſave- onely that he may enter and occupy at 
will, as is afozeſatd : and there is no Bok 
that ſaith that the Feoffce ſhould have the Ule 
of the other Acre; foz if an Uſe poſſed there= 
by, then were not the Ded void unte all intents; 
and yet it appeareth by the wozds of the Ded 
that the Feoffoz gave the Lands to the Feoffer, 
but fo lack of Kivery of ſeifin the Gift was 
votd : and ſo methinketh it ts here, without 
Livery of ſeiſin be made accozding. But in 
the ſecond Caſe of the ſaid two Caſes, the 
Feoffoz may not re-enter foz non-payment of 
the Kent, and ſo the firſt Livery of ſetfin con= 
tinueth and ſtandeth in effect ; and thereupon 
the firſt Uſe map well begin and take effect tn 
the Stranger of the Land, when the Rent is 
not patd unto him accoꝛzding to the fir> Agree⸗ 
ment. And fo methinketh that in the firſt 
Caſe the Uſe is determined, becauſe the Live⸗ 
ry of ſeiſin whereupon it commenced is deter= 
mined ; atid that in the ſecond Caſe the Uſe of 
the Land taketh effect in the Stranger koz not 
Paynt-nt of the Rent by the Gꝛant made at the 
fir Livery, which yet continueth in his effect : 
and this methinketh is the diverſity between 
the Caſes. 


Dy& Pet, notwithſtanding the reaſon . — 
ou 
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thou haſt made, methinketh that ik a man ſeiſed 
of Lands make a Gitt thereof by a nude Pꝛo⸗ 
mile, without any Livery of ſeiſin oz Recom= 
pence to him. made, and grant that he ſhall be 
letled to his Uſe, that though the Pꝛomiſe be 
void tn Law, that yet nevertheleſs it muſt Hold 
and ſtand god in Conſciedce and by the Law of 
Bealon. Foz one Rule of the Kaw cf Reaſon 
is, that we may do nothing agatnſt the truth: 
and üth the truth is, that the Owner of the 
Szound hath granted that he ſhall be ſeiſed to 
the Ule of the other, that Gzant muſt needs 
ſtand in effect, oz clſe there 18 no truth in the 
Gzantoz, _. 

S ud, It is not againſt the truth of the Gz2n= 
to: tn this Caſe, though by the Gant he be 
not leiled to the Uſe of the other ; but it pꝛo⸗ 
veth that he heth granted that the Law will not 
warrant him to grant, wherefo:e h.s Gant is 
votd. But if the Szantoꝛ had gone farther and 
{aid, that he would aifo ſuffer the other to take 
the Pꝛollis of the Lands without lett oz other 
interruption, 62 that he would make him E⸗ 
ſtate in the Land when He ſhould be required ; 


then I think in thcfs Caſes he were bound in 


Conſcience, by that Rule of the Law of Rea⸗ 
ſon that thou haſt remembzed, fo perfo:m them, 
if he tntend to be bounden by 11s Pꝛomiſe; oz 
elſe he Would goe againſt his own truth, and 
againſt his own Piomiſe. But pet it ſhalt 
make no Uſe in that C:f?, noz he to whom the 
zomiſe is made ſhall have no Action in the 
#w upon that P:omiſe, though it be not pet 
fozmed; koz it is called in the Law -» nude or 
naked Promiſe, Ind thus, methinketh, that 
2 O 2 el 
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the fir Caſe of the ſaid two Caſes, the Gꝛant 
is now avoided in the Law by the Re-entry of 
the Feoffsz,and that the Froffo: is not bounden 
by his Szant neither tn Law noz Conſcience : 
but in that ſecond Caſe he is bound, ſo that the 
Uſe paſſcth from him, as J have ſaid befoze. 

Doct. I hold me content with thy conceit foz 
this time, but I pꝛay thee fhew me ſomewhat 
moze at large what is taken foz a nude Con- 
tract, oꝛ naked Pꝛomiſe, in the Laws of Eogland, 
and where an Action may lie thereupon, and 
where not. 

Stud. J will with good will ſay as methink⸗ 
eth therein. 


CHAP, XXIV. 


q Whariis a nude Contract, or naked Prom iſe, after 
the Laws of Englind, and whether any 
Action may lie thereon, 


Irſt, it is to de underſtood, that Contracts 

be grounded upon a Cuſtome of the Realm, 
and by the Law that is called Jus gentium, and 
not directly dy the aw of Heaſon -* foz when 
all things were in common, it needed not ta 
Have Contracts , but after Property was 
bought in, they were right expedient to all 
People, ſo that a man might have of his 
Netghbour that he had not of His own; and 
that could not be lawfully but. by his Gift, by 
way of Lending, Concozd, oz by ſome Leaſe, 
Bargain az Sale, and ſuch Bargains and 
Sales be called Conttacts, and be made by Al 
ſent of the parties upon Agreement —_— 
| m 
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them, of Goods oz Lands, foz mon, oz foz e= 
ther recompence, bur not of money uſual, foz 
money ufual is no Contract, Alco a Toncozd 
is properly upon an Agreement between the 
parties, with divers Articles therein, forms 
riIngon the one part, and ſome on the other. 
As if J. at Stile tetteth a Chamber to Henry 
Hut, and it is farther agreod between them, 
that the ſaid Herey Hatt ſhall goe to board with 
the ſatd John zt Stile, and the ſatd Henry 
Hart to pay foz the Chamber and Boarding 
a certain ſumme, gc. this is pzoperly called a 
Concord, but it ts alſo a Contract, and a good 
Act ton lieth upon it. Howbett it is not much 
argue d in the Laws of England what diverſitie 
is betwcen a Contract, a Concozd, a Pꝛomiſe, a 
Gift, a Lone oz a Pledge, a Bargain, a Co⸗ 
venant, oz ſuch other. Fo: the intent of the 
Law is to have the effect of the matter argued, 
and not the terms. And a nude Contract is, 
where a man maketh a Bargain, oz a Sale of 
His Goods oz Lands, without any Recom= 
pence appointed fo: it: Is if J lay to another, 
'J ſell thee all my Land, oz elſe my Goods and 
nothing is aſligned that the other ſhall give oz 
pay foz it; this is a nude Contract, and, as J 
take it, it is void in the Law and Conſcience, 
And a nude oz naked Pꝛomiſe is, where a man 
pꝛomiſeth another to give him certain money 
ſuch a dap, oz to butld an Mouſe, oz to doe him 
ſuch certain Service, and nothing is aſſigned 
fo: the money, fo: the Butiding, noz koz the 
Service; theſe be called naked Pꝛomiſes, 
becauſe there is nothing aſſigned why they 
thould be made : _ A think no Acton _ 
3 u 
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in thoſe Caſes, though they be not per fozmed. 
Alſe it J pꝛomtiſe to another to keep him ſuch 
certain Gods ſafely to ſuch a time. and after J 
refule to take them, there L.cth no Action againſt 
me fo2 it. But if J take them, and after they 
be loſt 02 impaired th:ough my negligent kop= 


ing, there an Action lieth. 


Do&t. But what Opinton hold they that be 


learned in the Law of England in ſuch P2omiſcs 


that be called naked oz nude P:omiſcs ? whe⸗ 
ther do they hold that they that make the Pꝛo⸗ 
miſe be bounden in Conſcience to perfozm their 
P:omile , though they cannot be compelled 


theieto by the Law, 02 not ? 


Stud. The X ooks of rhe Law of England en⸗ 
tteat little thereof,foz it is left to the determi⸗ 
nation of Docto:s : and therefoze J p2ay thee 
Chew me ſomewhat now of thy mind therein, and 
then J ſhall ſhew ther ſomewhat therein of the 
minds of divers that be learned in the Law of 
the Realm. 

Doct. To declare the matter plainly after the 
ſaying of Pocto:s, it would ask a long time, 
and therefoze J will touch it hztefly, to give 
the occaſion to befire to hear moze therein 
Hereafter. Firſt thou ſholt underſtand, that 
there is a Pꝛomiſe that is called an Advow, and 
that is a Pꝛomiſe made to God; and he that 
doth make ſuch.a Wow upon a deliberate mind, 
intending to perfozm it, ts bound in Conſci⸗ 
ence to doe it, though tt be onely made in the 
heart, without pzonouncing of wozds. And 
of other Pꝛomiſes made to man upon a certain 
confideration, if the P:omile be uot again 
the Law, as if A, pꝛomiſe to give gy 
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becauſe he hath made him ſuch a Houſe, oꝛ Hath 
lent him ſuch a thing, oz other ſuch like, J 
think him bound to keep his Pꝛomiſe. But it 
his Pꝛomiſe be (s naked, that there is no man⸗ 
ner of conſideration why it ſhould be made, 
then F think him not bound to per fozmit: fox 
it is to ſuppoſe that there were (ome errour in 
the making of the P:omile. But if ſuch a 
P:omile be made to an Univerſity, to a City, 
tothe Church, to the Clergy, oꝛ to Poo: men of 
ſuch a place, and to the honour of God, oꝛ ſuch 
other cauſe like, as the maintenance of Learn⸗ 
ing, of the Commonwealth, of the Service of 
God, oz in reltef of Poverty, oz fuch other; 
then J think that he is bounden in Conlcience 
to perfo2m it, though there be no conſideration 
of wozldly p:ofit that the Gꝛantoz hath had oz 
{ntendeth to have fo: it. Ind in all ſuch Pꝛo⸗ 
miſes it muſt be underſtood, that he that made 
the Pꝛomiſe intended to be bound by His Pꝛo⸗ 
mile , fo: elſe ccmmonly, after all Doctozs he 
is not bound, unleſs he were bound to tt be⸗ 
foze his P:omile : ag if a man pꝛomiſe to give 
his Father a Gown, that hath ned of it, to 
keep him from cold, and yet thinketh not to 
arve it him, nevertheleſs he is bound to give it, 
foz he was bound thereto befoze. And, after 
ſome Docto:s, a man may be excuſed, of ſuch a 
P:2omtle in Conſcience by Caſualty that 
cometh after the Pꝛomile, if it be ſo that it 
he Had known of the Caſualty at the making 
of the Pzomile he would not Have made it. 
And alſo ſuch Pꝛomiſes tf they fhall bind, they 
muſt be honeſt, lawful and poſſible, and elſe 
they are not to be holden in Conſcience, though 

D 4 there 
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there be a caule, ac. And if the Pꝛomiſe be 


good and with a caule, though ns wozidjy pꝛo⸗ 


fit ſhall grow thereby to him that maketh the 
Pꝛomiſe, but onely a ſpiritual p:ofit, as in the 
Caſe befoze reheorſed of a Pꝛomiſe made to an 
Unverſity, to a City, to the Church, oz ſuch 
other, and with a cauſe as to the honour of 
God, there is moſt commonly Holden that an 
Act ton upou thole Pꝛomiſes lieth in the Law 
Canon. 

Stud. Whether doſt thou mean in ſuch Pꝛo⸗ 
miſes made to an Untverſity, to a Citp, oz to 
ſuch other as thou haſt rehearſed bekoze, and 
with a cauſe as to the honour of God, oz ſuch 
other, that the party ſhall be bound by His 
ÞP:omtle, if he intended not to be bound there- 
by, yea pz nay ? 

Doct. I think nay, oz moe then upon P20= 
miles made unte common perſons. 

Stud. And then methinketh clearly, that no 
Action can lie agai nſt him upon ſuch Pꝛomiſes, 
fo: it is ſecret in his own Conſcience whether 
he intended foz to he bound oꝛ nay. And of the 
intent inward in the heart man's Law cannot 
judge, and that is one of the cauſes why thy 
Law of God is necelſlaxy, (that is to ſay) to 
judge inward things: and if an Ad ton ſhould 
lie in that Caſe in the Law Canon, then ſhould 
the Law Canon judge upon the inward Jn= 
tent of the heart, which cannot be, as me ſm⸗ 
eth. And therekoze, after divers that be lear= 
ned in the Laws of the Realm, all P:omiſes 

all be taken in this manner: that is to ſay, 

k he to whom the Pzomile is made Have a 
charge by reaſon of the Pzomile, which he 92 
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alſo por foꝛmed, then in that Caſe he ſhall Have 
an Action foz that thing that was P2omiled , 
though he that made the Pꝛomiſe have no 
wo:2idly mofit by ir. And if a man ſay to ans= 
ther, Deal ſuch a pooz man of his diſeaſe, ez, 
Make an High-way,and J ſhall give the thus 
much; and if he doe it, J think an Action 1t= 
eth at the Common Law. Ind mozeover , 
though the thing that he ſhall do be all ſpiritu- 
al, yet if he perfozm it, T think an Action li⸗ 
eth at the Common Law. Ys if aman ſay to 
another, Faſt foꝛ me all the next Lent and J 
ſhall give the twenty pounds, and he perkozm⸗ 
eth it; J think an Ja ton lieth at the Common 
Law. And in like wiſe if a man ſay to another, 
Marry my Daughier, and J will give the 
twenty pounds; upon this Pꝛomiſe an Action 
lieth, tf he marry his Daughter. And in this 
Cale he cannot diſcharge the P:omile though 
he thought not to be bound thereby; koz it is a 
good Contract, and he may have quid pro quo, 
that is to ſap, the pzeferment of his Daugh⸗ 
ter foz his money. But in thole Pꝛomites 
made to an Univerſity, oz ſuch other ag thou 
haſt remembzed befo:e, with ſuch cauſeg ag 
thou hag ſhewed, that is roſay, to the Honour 
of God. ez to the increaſe of Learning, oz 
ſuch other like, where the party ts whom the 
Piomiſe was made is bound to no new 
charge by reaſon of the Pzomiſe made to 
him , but as he was bound to befoze ; there 
they think that no Tc ton lieth agatnſ> him, 
though he perfoꝛm not his Pꝛomiſe. fox it is no 
Contract, and ſo his own Conſcience muſt be 
his judge whether he intended to be hound by 


his 
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His Pꝛomiſe oz not. And if he intended it not, 
then he offended foz his Diſſimulation one ly; 
but if he intended to be bound, then tf he per⸗ 
Fo:m it not, Untruth is in him, and he pꝛo⸗ 
beth Himſelf to be a Lier, which is p2ohib.ted 
as well dy the Laws of God as by the Law of 
Keaſon. And kurthermoze many that be leat= 
ned in the Law of England Hold, that a man iS 
as much bounden in Conſcience by a Pꝛomiſe 
made to a common perſon, it he intended to be 
Sound by his Pꝛomiſe as he ts in the other 
Caſes that thou haſt 1emembzed of a Pꝛomiſe 
made to the Church, oz the Clergy, oz ſuch 
other: koꝛ they ſap that ag much untruth is in 
the bzeaking of the one as of the other; and 
they ſay that the Untruth is moze to be pon⸗ 
Dered then the perſon to whom the Pzomiles be 
made. 

Dot. But what hold they if the Pꝛomiſe be 
made fo; a thing paſt, as N pꝛomiſe thee xl. l. fo: 
that thou haſt builded me ſuch a Houle ? lieth 
an Acton there? 2 

Stud. They ſuppoſe nay, but he ſhall be bound 
in Conlcience to pertoꝛm it after his intent, as 
10 befoze ſatd, 

Dot, Ind if a man pꝛomiſe to give another 
x1. it. iu recompence fo: ſuch a Treſpaſs that 
He hath done him, lieth an Action there? 

Stud. I ſuppoſe ney. end the cauſe 18, fo: that 
ſuch B:omiſeg be no perfect Contracts. Foz a 
Contract is pzoperly where a man foz hits mo⸗ 
ny ſhall have by aſſent of the other party cer- 
tain Goods oz ſome other p:ofit at the time of 
the Contract 02 after: but if the thing be pꝛo⸗ 
miſed foz a cauſe that is paſt by way ot a Re⸗ 
compence 
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compence, then it is rather an Acco:d then a 
Contract ; but then the Law is, that upon ſuch 
Actozd the thing that is pꝛiomiſed in recom-= 
pence muſt be paid oz deltvered in hand, for up⸗ 
on an Accoꝛd there lieth no P>ion 

Dot. Eut in the cale of Treſpals, whether 
hold thep that he be bound by h.s P:omile, 
though he intended not to be bound thereby ? 

Stud. They think nay, no moze then in the 0= 
ther Cales that be put befoze. 

D. &. In the other Ciſcs he was not bound to 
that he pꝛomiſed but only by his P:omile; bur 
in this caſe of Treſpaſs he was bound in Con⸗ 
ſcience, befozc the Pzomiſe,to make recompence 
fox the Treſpaſs : and therekoze it ſetmeth 
that he is bound in Conſcience to keep h.s P20= 
mile, though he intended not to be bound there= 


1 Though he were bound befoze the P20= 
miſe to make recompence foz his Treſpaſs, yet 
he was not bound to no ſumme in certain but by 
his Pzomile : and becauſe that the ſum may be 
too much oz too little, and not egal to the Treſ= 
pals, and that the party to whom the Treſpaſs 
was done, notwithſtanding the P:omile, ts at 
1iberty to take his Þaion of Treſpaſs if he 
will; therefoze they hold that he may be his own 
Judge in Conſciencr whether he intended to 
be bound by his Pꝛomiſe 02 not ag he may in 
other caſes ; but if it were of a Debt then they 
hold that He is bound to perfo:ui his Pꝛomiſe 
tn Conſcience. 

Do&. what if in the caſe of Treſpaſs he at᷑⸗ 
firmeth his Pꝛomiſe with an Oath ? 

Stud, Thea they Hold that he is bound to 
per= 
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perkozm it fo: ſaving of his Oath, though he 
intended not to be bound: but if he intended ts 
be bound by his Pꝛomtile, then they ſay that 
an Oath needech not but to enforce the Pꝛo⸗ 
mile ; fo: they ſay , he bzeaketh the Law of 
Keaſon, which is, that we -may doe nothing 
again the truth, ag well when He bzeaketh 
His Pꝛomiſe that he thought in his own heart 
to be bound by, as he doth when he b:eaketh his 
Oath, though theoffence be not ſo great, by rea= 
fon of the Perjurie. Mozeover to that thou 
ſateff, that upon ſuch Pꝛomiſes as thou haſt re= 
Hearſed befoze ſhall lie an Acton after the Law 
Canon; verily ag to that in this Realm there 
can no Action lie thereon in the Spiritual 
Court, if the P2omiſe be of a tempo2al thing, 
foz a P2ohibition oꝛ a Prxmunire facias ſhould lie 
in that caſe. 

Doct. That is marvel, ith there can no Acti= 
on lie thereon in the Rings Court, as thou ſaieff 
thy ſelf. 

Stud. That maketh no matter: fo: though 
there lie no Action tn the King's Court againff 
Executo:s upon a (imple Contract ; yet if 
they be ſued in that Caſe fox the Debt in the 
Sptritual Court, a Pzohibition eth. And 
in like wiſe, ik a man wage his Law untruly 
in an Iction of Debt upon a Contract in the 
King's Court, yet he ſhall not be ſued foz the 
Perjurie tn the Spiritual Court, and yet no 
remedit {teth foz the Bcrjury in the King's 
Tourt : koz the P3zohtibition lieth not onely 
where a man is ſued in the Spiritual Court 
of ſuch things as the party may Have his 
$cmedie in the King's Court, but alſo where 
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though the Queſtton be not directly depending 
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the Spiritual Court holdeth Plea in ſuch caſe 
where thep by the King's P3erogative, and by 
the ——_ Cuſtome of the Kealm, ought none 
to Hold, 

Doct. I will take adviſement upon that thou 
hact ſoid in this matter till another time, and 
I p2ay thee now pꝛoceed ta another Queſtion. 


CHAP. XXV. 
CT The rwentiech Queſtion of the Student. 


Stud. A Man hath two Sons, one bozn befozr 
Eſpouſals,and the other after Eſpou⸗ 


lals, and the Father by his will bequeath= 


eth to his Son and Heir all his Gods: which 
of theſe two Sons ſhall have the Gods in Cons 
ſcience 3 
DoR, As J ſaid in our firſt Dialogue in La- 
un, the laſt Chapter the doubt of this Caſe 
dependeth not in the knowing what Con⸗ 
{ctence will in this Caſe. but rather the know= 
tug which et the Hons ſhall be judged Heir, 
(that is to ſap ) whether he ſhall be taken foz 
Heir that is Heir by the Spiritual Law, he 
that is Heir by the Lawof the Realm. oz elſe 
that it ſhall be judged foz- him that the Father 
took fo: Heir. 
Stud. Bs to that point, admit the Father's 
minde not to be known, oz clle that his minde 
was that he ſhould be taken fo: Heir that 
ſhould be judged foz Heir by the Law, that in 
this Caſe it aught to be judgedby ; and then, 
JF p2ap thee, ſhew me thy minde therein: fox 


upon 
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upon the point to ſee what Conſcience will iu 
this Caſe, pet it is right expedient fo: the well 
oꝛdering of Conſcience that it be known «frer 
what Law it ſhall be judged, Foz if it ought 
to be judged «fret the tempoꝛal Law who ſhould 
be Heir, then it were againſt Conſcience, if 
the Judges in the Spiritual Law ſhould judge 
him fo2 Heir that is Heir by the Spiritnal 
Law, and J think they ſhould be bound to Re⸗ 
ſtitution thereby. And therefo:e, J pzap thee, 
chew me thine opinion, after what Law it ſhall 
be judged... 

VoN, Methinketh that in this caſe it ſhall be 
judged after the Law of the Church; foz it ap⸗ 
peareth that the Brqueſt ts of Hoods : and 
therefo:e if qnp Suit ſhall be taken upon the 
execution of the wilt fo: the Bequeſt, it muſt 
be taken in the Spirttual Court, and when it 
is depending in the Dpiritaal Court,methink- 
eth tt muſt be judged after the Spiritual Law; 
fo: of the Tempo:al Law they have no know- 
ledge, noz they are nst bound to know tt, as 
methinketh,and moꝛe ſtronger, not to judge after 
ft. But if the Bequeſt had been of a Chatrel re⸗ 
al, og of a Leaſe fo: term of vears, oz of a ward, 
oꝛ ſuch other, then the matter ſhould have come 
in debate in the Rings Courtzand then J think 
the Judges there ſhould judge after the Law of 
the Realm, and that is, that the younger Bꝛo⸗ 
ther ts Heir: and ſo methinketh the diverſity 
of the Courts ſhall make the diverſity of Judg⸗ 
frrent. 

Stud. Ok that might follow a great inconve= 
nience, as me ſceſheth, foz tt might be ſuch a 
cafe that both Chattels real and an 
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ſonal were in the will, and then, after thine 
Opinion, the one Son ſhould have the Chat= 
tels perſonal, and the other Son the Chattels 
real , andit cannot be conveniently taken, as 
methinketh, but that the Father's will was, 
that the one Son ſhould have all, and not be 
divided Therefoze methinketh that he ſhall be 
Judged fo: Heir that eis Meir by the Common 
Law, and that the Judges Spirituat in this 
caſe be bound to take notice what the Common 
Law is : fu \ith the things that be in variance 
be tempozal, that is to ſay, the- Goods of the 
Father, it is reaſon that the right of them in 
this Realm ſhall be determined by the Law of 
the Realm. 

Voct. How may thet be? foz the Judges 
Spiritual know not the Law of the Realm, ne 
they cannot know it as to the moſt part of it ; 
fo: much part of the Law is tn ſuch ſpcech that 
few men have knowledge of it, and there is no 
means, ne familiarity of Rudy between them that 
learn the fatd Laws; fo: they be learned in ſe⸗ 
veral places, and after divers ways, and after 
divers manners of teachings, and in divers 
ſpeeches, and commonly the one of them have 
none of the Books of the other: and to bind the 
Spiritual Judges to give Judgement after 
the Law that they know not, ne that they can® 
not come to the knowledge of it, ſæmeth not rea= 
ſonable, 

Stud. They mult doe therein as the King's 
Judges muſt doe when any matter cometh be= 
toze them that ought to be judged after the 
Spiritual Law, whereof J put divers Ca⸗ 
ſes in our firſt Dialogue in Englith, the _ 
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Chapter; that is to ſay, they muſt either take 
knowledge of it by their own &udy, oz elſe they 
muſt enquire of them that be learned in the 
Law of the Church, what the Law is; and in 
lis wiſe muſt they do. But it is to doubt that 
ſeme ok them would be loth to ask any ſuch 
queſtton in ſuch caſe, oz to confeſs that they are 
baund to give their zudgement efter the tempo⸗ 
rei Law:aud ſurely they may tightly offend their 
Conſcience. 

DoR, I fuppole thot ſome be of opinion that 
they are not bound to know the Law of the 
Kealm ; and verily, to my temembzance, J 
Have not heard that Judges of the Dpiritual 
Law are bound to know the Law of the 
Realm. 

Stud. And JF ſuppoſe that they are not onelp 
dound to know the Law of the Realm, oz to 
doe that in them is to know it, when the 
knowledge of tt openeth the right of the mat⸗ 
ter that dependeth befo:e them; but that they 
be alſo bound to know where and in what caſe 
they ought to judge after it: fo2 in ſuch caſes 
they muſt take the King's Law as the Law 
Spiritual to that point, and are bound in 
Confctence to follow tt, ag 1t may appear by 
divers Caſes, whereof one is this, Two 
Jopntenants be of Goods, and the one of them 
by Hts laſt will bequeatheth all his part to a 
Stranger, and maketh the other Joyntenant 
His Executoz, and dieth: if he to whom the 
Bequeſt ts made ſue the other Joyntenant up⸗ 
on the Legacy as Executo:, ac. upon this mat= 
ter ſhewed, the Judges of the Spiritual Law 
are bound to judge the will to be void, be⸗ 


1 caule 


n 
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ment given ia the. _— Court. Ind. in 
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tuaſe it is va. d by the Law of the Realm, whete⸗ 
by the Jointtnant hath right to the whole 
Gods by the Title af the Survivour and is 
judged to habe the Gods as by the firſt Gift, 
which is befoze the Title of the will, and 


muſt therefo:e have preferment «9 the eldeſt 


Title : and if the Judges of the Spiritual 
Court judge otherwiſe they are bound to Re= 


ſtitutton. And by like reaſon the Executozs of 


a:min that is Outliswed at the time ok his 
death may Diſcharge themſelves tn the Spiri 
tual Court of the perfo:ming of Legacies, be⸗ 
cauſe athey be chargeable to the Ring; and yet 
there is no ſuch Law of Utlagarte in the Spt⸗ 
rituabinw. 1 | | 
Doct. By occaſſon of that thou haſt ſaid be= 
toꝛe N wduld ask of thee this queſtion. It a 
arſon of a Church atien a portion of Diſmes 
accozding as the Spirttual Law hath ezdatn= 
ed, ie not that Ilienation ſufficient, though it 
have nt the lolemmties of the Tempozal 
Law's 4 ;:... | 
Stud.“ J am in doubt therein, if the poztion 
be under the fourth part ok the value ot the 
Church : but ik it be to the value of the fourth 
part ok the Church oz above, it is nat ſufici⸗ 
ent, and thercfoze was the wit of right ok 
Diſmcs ordained. And ik ins wit ok right 
of Diſmes it be judged in the Ring's Court 
fox the Patron of the Succeſſoꝛ of htm that a= 
lieneth, becauſe the Altenation was not made 
acco:ding to the Common Law z. then the 


Judges of the Spuritual: Law are bound to 


give their judgement acco:ding to the judge⸗ 


like 
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lite wiſe, it a Parſon of a Church agre? to take 
a Penlkon fox the tithe of a Mtil, if the Pen⸗ 
uon we to the fourth part of the value of the 
Church oꝛ above, then it muſt be aliened at⸗ 
ter the ſolemnities of the King's Laws, as 
Lands and Tenements muſt ; oz elſe the 'Pa= 
tron of the Succeſſaz of htm that alieneth may 
bing a woꝛit of right af Diſmes, and recover 
in the King's Court; and then the Judges of 


the Spiritual Court ave bound to give Judg⸗ 


ment in the Spiritual Courts accozdingliy, as 
is afo:cfaid. 

Doct. I habe heard ſay that a wait of right of 
Dilmers is given by the Statute of Weſtm. 2. 
and that ſpeaketh onely of Diſmes, and not of 
Penfſlons. - 

Stud, Where a Parſon of a Church is 


w:ihgfully defozced ot his Diſmes, and is i 


lett by an Indicavic to ask his Diſmes in the 
Spiritual Court, then the Patron may have 
a wzit of Right of D:\ſmes by the Statute 
that thou ſpeakeſt of, foz there lay none at 
the Common Law, foz the Parſon had there 
good Bight, though he were lett by the 'Indi- 
cavit to ſue fo: His Right. But when that 
Parlon had no remedy at the Dpiritual Law, 
there a wit of Bight of Dilmes lap koz the 
Patron by the Common Lam, as well of 
Penllans as of Diſmes : and ſome ſap that 
in ſuch a Caſe it lay of leſs then of the fourth 
part by the Common Law, but that J paſs 
over. Ind the reaſon why it lay at the 
Common Law, if the Diſmes oz Penſtons 


were above the foruth part, ec. was this: By 


the Dptritual Law the Altenation of the _ 
| ſon 
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ſon with the aſſent of the Biſhop and of the 
Chapter chall bar the-SucceCour without al= 
ſent of the Patron, and ſo the Patron might 
leeſe his Patronage, and be not aſſenting 
thereto; foz his Incumbent might Have no re= 
medy but in the Spiritual Court, and there 
he was barred : Wwherefoze the Patron in that 
Caſe-ſhall have His remedy by the Common 
Law, where the Aſlent of the Ozdinary and 
Chapter without the Poztion hall not ſerve, 
as it is ſatd befoze. But where the Incum⸗ 
bent had good right by the Spiritual Law, 
there {ay no remedie foz the Patron by the 
Common Law, though the Incumbent were 
lett by an Indicavit. Ind fo: that cauſe was 
the ſatd Statute made, and it lieth ag well by 
the equity foz offerings and Penſſons, as fox 
Diſmes. Then, farther, 1 would think 
that where the Spiritual Court may hold 
plea of a tempozal thing, that they muſt judge 
after the Tempozal Law, and that Ignozance 
ſhall not excuſe them in that Caſe : foz by ta⸗ 
king of their Office they have bound them⸗ 
ſelves to have knowledge of as much as be= 
longeth to their Office, as all Judges be, ſpi⸗ 
ritual oz tempozal. But ik it were in argu⸗ 
ment in this Caſe, whether the eldeſt Son 
might be a Piieſt, becauſe he is a Baſtard 
en the tempozal Law, that ſhould be judged ak⸗ 
ter the Spiritual Law, fo: the matter is ſpi⸗ 

ritual | 
Doct. Yet, notwithftanding all the reaſons 
that thou halt made, J cannot ſee how the 
Judges of the Spiritual Law ſhall be com⸗ 
pelſed to take notice of the Tempozal Law; 
| D 2 ting 
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ſeeing that the moſt part of it is in the Frerch 
tongue; fo: it were hard that every Spiritual 
Judge ſhould be compelled to learn the tongue. 
But if the Law of the Realm were ſec in 
ſuch oꝛder, that they that intend to ſtudy the 
Law Canon might firſt have a ſight of the 
Law;of-the Reaim, as they have now of the 
Law-Civil, and that ſome Bcoks and Trea= 
tiles, were made of Caſes of Conſcience con⸗ 
cetning theſe two Laws, as there be now con= 
cerning the Law Civil and the Law Canon; J 
would aſlent that it were right expedient, and 
then reaſon might ſerve the better, that they 
ſhoui d be compeltied is take notice cf the Law of 
the Realm, as they be now bound in ſuch Coun= 
treys as the Lew Civil is uſed, to take notice of 
that Law. 

Stud. Methirketh thine Opinion is right 
good and reaſonable ; but till ſuch an o2der 
de taken, they are bound, as J ſuppoſe, to 
enquire of them that be learned in the Com- 
mon Law what the Law is, and ſo ts give 
their judgement accozding, if they will keep 
themſelves from offence of Conſcience, - And 
fozaſmuch as thou haſt well ſatisfied my mind 
in ail the Queſtions befeze, J p2ay thee now 
that J map ſomewhat feel thy minde in di⸗ 
vers Articles that be wzitten in divers 
Books fo: the ozdering of Conſcience upon 
the Law Canon and Civil: foz methink= 
eth that there be divers Concluſions put in 
divers Books, as inthe Summs called Sum- 
ma Angelica and Summa Roſells, and divers o= 
ther, foz the good oder of Conlctence, that 
be againft the Law of thig Bealm, and — 
ther 
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ther blind Conſcience then do give any light 
unto it. 
Dock. J p2ay thee ſhew me ſome of thoſe Ca⸗ 


ſes. 
2m J will with good will. 


1 CHAP. XXVI. 


Whether the Abbor may with Conſcierce pre» 
ſent to an Advowſon of a Church that be- 
longe th to cke Houſe, without Aſſent of 
the Covent. 


T appeareth in the Chapter E: sgnoſcicur 

de his quæ ſunt a Prælatis, he which Chap⸗ 
ter is recited in the Summe called Summa An- 
gelica, in the Title Abbas, the xxbij. Ar⸗ 
ticle, that he may not without any Tu⸗ 
ſtome oz any ſpecial P3iviledge to help there= 
in. 

Stud. Truth it is, that there is ſuch a De= 
cretal ; but they that be learned in the Law 
of England Hold the Decretal bindeth not in 
this Realm: and this is the cauſe why they 


do hold that Opinion. But by the Law of the 


Realm the whole diſpoſition of Lands and 
Goods of the Abbey is the Abbot's onely 
fo: the time that he is Ibbot, and not in the 
Covent, foz they be but as dead perfons in 
the Law: and-therefo:e the Abbot ſhall ſue and 
be ſued onely without the Covent, doe Homage, 
ealtie, otturn, make Leaſes, and pꝛeſent to 
Abvowſons onely in his own name. And they 
ſap karther, that this ru cannot be 
3 ta⸗ 
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taken from him but by the Law of the Realm; 
and ſo they-ſay, that the makers of the Pecre⸗ 
tal exce&ded their power: wherefoze they ſap it 
is not to be holden in Conſcience, no moze then 
it a Decre were made that a Leaſe fox term of 
years ez at will, made by the Þbbot without 
the Covent, ſhould be (mmedtately void : and 
ſo they think that the Þbbot may in this Caſe 
pꝛeſent in their own name without Conſcience, 
becauſe the ſatd Decretal holdeth not in this 
Realm. 

Doct. But many be of Opinion, that no man 
Hath authozitie to pꝛeſe nt in right and Ton⸗ 
ſcience to any Benefice with Cure but the 
Pope, oz that he hath his authozitie therein 
derived from _—_ : fo: they ſay that for= 
aſmuch as the Pope is the Uicur-general 
under God, and hath the charge of the Souls 
of all people that be in the Flock of Chriſt's 
Church, it is reaſon that, ith he cannot mi⸗ 
Rifter to all, ne doe that is zeceſſarie to all peo⸗ 
ple fo: their Souls health in His own perſou, 
that he ſhall aſſign Deputies foz his dilcharge 
in that behalf. And becauſe Patrons claim 
to p:eſent to Churches in this Realm by 
thetr own Right, without Title derived from 


the Pope, they ſay that they uſurp upon the 


Pope's authozitie. Aud therefoze they con= 
clude, that though the Þbbot have Title by 
the Law of the Realm to pꝛeſent in th s Caſe 
in his own name, that vet, becauſe that Title 
is againſt the Pope's P3erogative. that that 
Title, ne yet the Low of the Realm that 
maintatneth that Title; holdeth not in Conſci⸗ 
ence. Ind they ſay alſo that it belongeth 3 the 

aw 
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Canon to determine the right of Pꝛeſentment 
to Benekices, fs: it is a thing Dpitrtual; and 
delongeth to the Spiritual Jurigdiction, as 
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the Dep:ivaticn from a Benefice doth ; and 
ſo they ſay the ſaid Decretal bindeth in Conſci⸗ 
ence, though in the Law of the Realm it bind= 
eth not. 

Stud. As tothe firſt Confideration, I would 
right well agre, that i the Patrons of C hur⸗ 
ches in this Realm claimed to put Incumbents 
into ſuch Churches as ſhould fall void ot᷑ thetr 

atronage, without preſenting them to the Bi⸗ 


hop. oꝛ if they claimed that the Tiſhop ſhould 


admit ſuch Jncumbent as they ſhould pzeſent, 
without any examination to be made of his abi- 
lit in that behalt, that that Claim were againſt 
Reaſon and Conſcience, fo: the cauſe that thou 
haft rehearſed : But foꝛaſmuch as the Patrons 
in this Realm claim nos moe but to pzeſent 
thetr Jucumbents to the Biſhop, and then the 
Wiſhop to examine the abilitie of the Jncum= 
bent, and tf He finde him by examination not 
able to Have cure of Souls, he then to refuſe 
him, end the Patron to pꝛe ſent another that ſhal 
be able, and if he be able, then the Biſhop to 
admit him, infitute him and induce him; I 
think that this Claim and their Pꝛeſentments 
thereupon ſtand with god Reaſon aud Conſci⸗ 
ence, Ind as to the ſecond Conſideration, it is 
hol den in the Laws of the Realm, that the 
Right of Pꝛeſentment to a Church is a tem⸗ 
pael Inheritance, and ſhall diſcend by courſe 
of Inheritance from Heir to Heir, ag Lands x 
Tenements ſhall, and ſhall be taken as an A= 
lets, ag Lands and Tenements be: and fo: 
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the tryal of the right of Patronages ve ordain⸗ 
ed in the Law divers Ickions fox them that be 
mꝛonged in that behalt, as wꝛits of right of Ad⸗ 
vowlon, Aſliſes of Dattein preſentment, Qare im- 
pedit, and divers other, which alway without 
time ok mind Have ben pleaded in the King's 
Courts, as things pertaining to hig Crown 
and royal Dignity and therefoze they ſay 
that in this Caſe his Laws ought to be obexed 
in Law and Conſcience, 

Doct. Ik it come in vartance whether he that 
is ſo peſented be able oz not able, be whom 
hall the abilttie be cried ? 

Stud. If the Ozdinary be not partie to the 
Action, it ſhall be tryed by the Ozdinary ; and 
— he be party, it ſhall be tried by the Mecrops= 

titan, 

Doct. Then the Law is moze reaſonable in 
that Point then J thought it had been : but 
in the other Point J will take adviſement in 
it till another time, and J p2ay thee ſhew me 
thy mind tn this Point. If an Abbot name 
his Copent with him in his P2elentation, 
doth that make the P2zeſentetion votd''in the 
Law? oz is the Pꝛeſentation god that notwith⸗ 
ſtanding ? 

Stud. I think it is not void there koꝛe, but the 
naming ok them is void, and a thing moze 
then needeth. Foz tf the Abbot be diſtur bed, 
he muſt bing his Acton in his own name, 
without the Covent, 

Doct. Then J perceive well that it is not 
pꝛohlbited by the Law of England , but thar 
the Abbot may name the Covent in his Pꝛe⸗ 
. with him, and alſo take their Allent 
whom 
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whom he ſhall pꝛelent, if he will: and then J 
Hold it the ſureſt way that he ſo do, foz in to do⸗ 
ing he ſhall not offend neither in Law noz Con= 
ſcience. 

Scud. To take the Aſſent of the Covent whom 
he ſhall pꝛeſent, and to name them alſo in the 
P2:eſentation, know ing that he may do other= 
wiſe both in Law and Coulcience, if he will, is 
no offence : but if he take thetr Þflcent, oz name 
them with him in the Pzelentation, thinking 
that he is ſo bound to do in Law audConſcience, 
ſetting a Conſcience where none is, and regar= 
deth not the Law of the Realm, that will dil(- 
charge his Conſcience in this behalf, if he will, 
fs that he pꝛeſent an able man, ag he may do, 
without their Alent ; there is an errour and of= 
fence of Conſcience in the Abbot. Ind in like 
wile, ik the Þbbot pꝛeſent in his own name, and 
therefo:e the Covent ſaith that he offendeth in 
Conſcience; in that he obſerveth not the Law 
of the Church, fo: that he taketh not their A 
ſent ; then they offe nd in judging him to offend 
that offendeth not. And there foze the ſure way 
is in this Caſe to judge both the ſaid Laws of 
ſuch effect ag they be; and not to ſet an offence 
of Conſcience'by bzeaking of the ſaid Decree, 
which ſtandeth not in effec in this behalt with⸗ 
in this Realm. | 
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CHAP. XXVII. 


M 1fa man finds Bezfts in his ground doing hurt, 
wherher may he by his own authority rake 
them and keep them till he be ſarisfacd 
of the hurt ? 


is Mueltton is made in the Sum called 
Summa Rolellz, in the Title of Reſtitution, 
that is to ſay, Reſtitutio 13. the 9. Article: Ind 
there it is anſwered, that he may not take them 
Foz to hold them as a Pledg till he be ſatisfied 
Foz the hurt; but that He may take them and 
Keep them ttlili he know who oweth them, that 
He may therebp learn againſt whom to have his 
remedy. Is not the Law of the Realm ſo in 
iche wile ? 

Stud. No verily, foz, by the Law of the 
Realm, he that in that caſe hath the hurt may 
sake the Beafts as a Diſtreſs, and put them in 
8 Pound overt, lo it be within the ſame Shire, 
and there let them remain till the Owner will 
make him amends foz the hurt. 

Dect. what calleſt thou Pound overt ? 

Stud. Þ Pound overt is not onely ſuch a 
Pound as is commonly made in Towns and 
N0:dſhips, fo: to put in Beaſts that be diſtrai⸗ 
ned, but it is alſo every place where they may 
de in lawfully, not making the Owner an ok⸗ 
kendour foz their being there: and that it be 
there alſo, that the Owner may lawfully give 
the Beasts meat and dzink while they be in 


Pound, 
| Doct. 


ty 


— 1 = 


Dit. And if they die in Pound ke; lack of 
meat, whole zeopardy is it? 

Stud. Ik᷑ it de ſuch a Pound overt as J ſprak 
of, it is at the peril of him that oweth the 
Beaſts, ſo that he that had the hurt ſhati be at 
liberty to take his Acton fox his Treſpats, if 
He will: and if it be not a lawful Pound, then 
it is at the peril of him that diſtrained; and fo 
it is if he dꝛive them out of the Shtre, and they 
die there. > 

Dct, I put Caſe that He that oweth the 
Beaſts offer ſufficient Tmends, and the other 
will not take it, but kepeth the Beaſts ill in 
Pound, mar not the owner take them out? 

Stud. No, foz he may not be his own judge; 
and if he doe, an Action lieth againf>t him foz 
bzeaking of the Pound: but he muſt ſue a Re- 
plevin, to Have his & eaſts delivered him out of 
the Pound, and thereupon it ſhall be tried by 
12 men, whether the Amends that was voffe= 
red were ſuffte tent oz not; and if it be found. that 
the offer was not ſufficient, then he that hach 
the hurt ſhall have ſuch Ame nds as the 12 men 
ſhail eſſeſs. | 

Doct. It it be found by the 12 men that the 
Amends were ſufficient, ſhall he that refaſeth 
to take it have no puniſhment fox His refnſat, 
and koz ker ping of the Beaſts in Pound aftet 
that time ? 

Stud. I think no, but that he ſhall yield Dom 
mages in the Replevin, becauſe the Iſſue is tvs 
ed againſt him. 

Doct. I put Caſe that the Teafts after the 
re fulni die tn Pound foz lack of meat at whole 
jeopardie is it then? 

Stud, 
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Stud. At the zropardie of him that owed the 
Beaſts, as it was before : fot he is bound at his 
peril, by realen ak the wrong that was done at 

the beginning, to ſce that they have meat as 

long as they ſhall be in Pound, unleſs the Kings 
W2tt come to deliver tyem, and he reſifeth it; 
fo: after that time tt will be at hig jeopardie if 
they die foz lack of meat, and the Pammages 
Hall be recovered in an Action brought upon 
the Statute foz diſobeying the King's wzit. 


CHAP. XXVIIL 
e A Whether a Gift made by one under the age 


25 years be good. 


Dock. T — in Summa Angelic, tn the 

Title D macio prima, the 7. Article, 
that a man befoze the Age of 25 pears may not 
give, without it be with the Juthozity of his 
Tutoz : Js it not ſo likewiſe at the Common 
aw? 

Stud. The age of Unfants to give oz ſell their 
Lands and Goods in the Law of England is at 
21 years, oz above ; ſo that after that age the 
Gift is good, and befoze that age it is not g@d, 
vy whoſe aſſent ſoe ver it be, except it be foꝛ his 
meat and his dꝛink oꝛ apparel, oz that he do it 
as Executoꝛ, in per toꝛmance of the will of his 
Teſtatoꝛ, oꝛ in ſome other like Caſes, that need 
not ts be rehearſed here: and that age muſt be 
obſerved in this Realm in Law and Conſci= 
ence, and not the ſaid age of 25 pearg. 

Doct. I put caſe it were oꝛdained by a Decree 
ok the Church, that ik any man by his will be⸗ 
Y que athed 
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gueathed Goods to another, and willeth that 
they ſhall be delivered to him at his full age, 
and that in that caſe 25 years ſhall be taken 
fo: the full age; ſhall not that Decree be ob= 
ſerved and ftand gad after the Law of England 2 
Stud. J ſuppoſe tt ſhall not. Foz though it 
belong to the Church to have the Pꝛobate and 
the Execution of Teſtaments made of Goods 
and Chattelo, except it be in certain Lo:dſhip# 
and Seigniozies that have them by Pꝛeſciptt⸗ 
tion; yet the Church mey not, es me lemeth, de⸗ 
termine what ſhell be the lawful age foz any 
per ſon to have the Goods ,foz that delongeth to 
the King and his Laws to determine. Ind 
therefo:e if it were ozdeined by a Statute of 
the Realm, that he ſhould not in ſuch caſe Have 
the Geods till he were of the age of 25 pears, 
that Statute were good, and to be obſerved as 
well in the Spiritual Law os in the Law or 
the Realm: and if a Statute were god in that 
Caſe, then a Decree made thereof is not to be 
obſerved; foz the 8:dering of the age may not. 
be under two ſeveral poweis, and one pzoperty 
of every good Law of man ts, that the Maker 
exceed nat his:autho:tty ; and I think that the 
Spiritual Judge in thet caſe ought to judge 
the full age after the Lam of the Realm, ſwing 
that the matter of the ege concerneth tempo:al 
Goods, And J ſuppole farther, that as the 
King by aut hoꝛtty of his Parliament map 02= 
dain that all wills ſhall be void, and that the 
Goods of every man ſhall be diſpoſed in ſuch 
manner as by Statute ſhould be alligned, that 
mo:e ſtronger he map appoint at what age ſuch 
Wills as be made ſhall be perkozmed. Doe: 
Vos 
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- PoR. C hinkeſt thau then that the King map 
tahe ama the power of the O:dinary, that he 
ail not call Executozs to accompt ? 

Stud. A am ſomewhat in doubt therein: but 
it ſeemeth that if it might be enacted by Statute 
that all wills ſhould be void, as is afozeſatd, that 
then it might be enacted, that no man ſhould 
Have autHo:itie to call none to accompt upon 
ſuchwiils,but ſuch as the Statute ſhall theres 
in appoint, foz he that may do the moze, may 
da the lefg. Notwithtanding J will nothing 
fpeak determinatel in that Point at this time; 
ne J mean not that it were god ts make a 
Statute that ali wills ſhould be void, fo: J 
think: them right expcdient : but mine intent 
ts, to pꝛove that the Common Law may oꝛdain 
the time of the full age as well in wills of 
tempo zal things ag otherwiſe, and alſo that 
wills ſhall be made; and if it may ſo do, then 
much ſtronger it belongeth to the King's Laws 
to interpꝛet wilis concerning tempozal things, 
_ as well when they came in argument befoze his 
Judges, as when they come in argument befoze 
Spiritual Judges, and that they ought not to 
judged by ſeveral Laws, ( that is toſay ) by 
the Spiritual Judges in one manner, and by 
theKing's Judges in another manner, 
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CHAP, XXIX, 


C| If man be convict of Hereſie before the 
Orginary, whether his Goods be 


fotſeited. 


Doct. FT appeareth in Summa Angelica, in the 

Title Donatio prima, the 13. Articie, that 
he that is a Þeretick may not make Executo:s; 
foz in the Law his Gods be fozfeit;what is the 
Law of the Realm therein? 

Stud. Jf.a man be convict of Hereſle & abjure, 
he hath fozfeit no Gods; but if he be convict of 
Hereſſe, and be delivered to Lay-mens hands, 
then hath he fozfeit all hig- Gods that he hath 
at that time that he1s delivered to them, though 
he be not put in Execution fox the Hereſie: but 
his Lands he ſhall not fozfeit,except he be dead 
foz the Hereſle, and then he ſhall fozfett them to 
the Lo2ds of the Fe, as in coſe of Felonie, ex= 
cept they be holden of the O:dinary, fox then 
the Ring ſhall. have the Fozfetture; as it appea⸗ 
reth by a Stat. made the (ſecond year of H g c. be 

Dod. Metbinketh that, es it — — dne 1. £4 
iy to the Church to determine Hereſles that ſac 1. ws 
it belongeth to the Church to determine what 2 <4; 
puniſhment he ſhall have fp; his Hereſſe, except i. C 
death, which they may not be judges in: but if, -..5; 
the Church decre that he Hall there koꝛe fœteit faſt . 
his Gods, methinketh that they be fozfeis de, 2 
that Decree. "EE 

Stud. Nay verilyp, koz they be temporal, 74 
and belong to the Judgement ok the Rings 
Curt: and J think the Ozdinary might * 


—— 
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ſet no Fine upon one tmpeached of Hereſte, till 
it was oꝛdained by the Statute of H. 4. that he 
may let a Fine in that caſe, if he (& cauſe;and. 
then the King hall have that Fine, as in the 
fatd Statute appeareth. 


CHAP, XXX. 


Where divers Patrons of an Advo s ſon, ard 
the Church yoideth, the Patrons vary in their 
Preſentments, whether the Biſhop (hall 
have liberty to preſent which of the 
Incumbents that he will, or nor, 


Do. T bis Queſtion is asked in Summa R- 


ſelli, in the Title Pacronus, the ninth 


Frticie ; and there tt appeareth by the better 
Dpinion, that he map pzeſenat whether Clerk 
he will: howbeit the Maker of the laid Hum 
ſatth, by the rigour of the Law, the Biſhop 
in ſuch Caſe may pꝛeſent a Stranger, becauſe 
the Patrons agre not. And in the ſaue Chap. 
Vatronus, the 15. Article, it is ſatd that He muſt be 
preferred that hath the moſt Merits, and hath 
the moſt part of the Patrons : and it the num⸗ 
der be egal, that then it is to confIder the Me⸗ 
tits of the Patron: and if they be of like Me⸗ 
rit, then may the Biſhop command them to a= 
gree,' and to preſent again: and ik they cannot 


pet agre, then the liberty to pꝛeſent is given to 


the Btſhop, to take which he will!? and tf. he 
may not pet pꝛeſent without great trouble, 


- then ſhall the Biſhop oꝛder the Churth in the, 
bet manner he can: and if he cannot 02der 
tt, then ſhall he ſuſpend the Church, and take 


a war 


le, till. 


hat he 


ſe;and 


in the 
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away the Relicks, to the Re bukes of the Pa⸗ 
trons : and if they well not ſo be oꝛdered, then 
muſk he ask hetp of the Tempozalty. And 
in the 15. Article of "the ſaid Title Pawonus, tt 
is agked, whether it be expedient in ſuch caſe; 
that the oze part of the Patrons agre, ha⸗ 


ving reſpect to all the Batrons, cz that tt fuf⸗ 
fice to have the moe part in compariſon ot the 
teſs part, 28 thus: There be kour Patrons to 
pzeſent one Clerk: the ftſt and ſecond preſens 
one, the third pꝛeſenteth andther „ and the 
fourth another: he chat is preſented by two 
hath not the moꝛe part in compariſon of ail the 
Patrons, foz they be egal; but he hath the 
mote part having reſpec to the otchet Pꝛe⸗ 
ſentments. Co this Queſtion it is anſwered, 
that either the Pꝛeſentment is made of them 
that be of the College, and there is requiffte 
the moze pare having tefpect to all the College; 
02 elſe every man pzeſenteth for himiſelt as com= 
monly do L'ay-men that have the Patronage of 
their Patrimony, and then it ſufficeth to have 
the mo2e part in refpec of the other patties. 
Doth not the Law of England agree to theſe di⸗ 
verfities 2 x 
Stud. Mo verily. — * 20 * 

Doct. har oz der then ſhall be taken (ut the 
L aw of :England, tf the Patrons vary in their 

P:eſentments? +-- © | 
Stud. After the Laws of England- this oz⸗ 
der ſhall be taken: It they be Jointenants 
oz Tenants in common ok the Patronage, and 
they vaty in Pꝛelentment, the. Oz dinaty is 
not bound to admit none ok their Clerkes , 
neither the moe part nos the leſs ; and it the. 
N 6 month 
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ſix. months paſs oꝛ they agree, then he may 
pꝛeſent by the Lapſe : but he may nat melent 
within the ſüx months, foz 1f he doe, they may 
agree and bzing a Quare imped. againſt. him, 
and remabe his Clerk, and ſo the Ozdinary 
ſhall be a Diſturber. Ind it the Patrons 
have the Patronage he deſcent as Coparce⸗ 
ners, then is the Ozd{nary bound. to admit 
the Clerk of the Elde Siſtcr, foz the eldeſt 
Wall have the p:efermeut in the Law, if ſhe 
will 37 and then at the next Avoidance the next 
Siſtescchall pꝛeſent; and fo by turn one Si⸗ 
ſter after another, tili all the Siſters oz their 
Deirschave pzieſented, and then the eldeſt Si⸗ 
ſter Malt begin again. And this is called a 
Preſenting by turn, and it holdeth alway be= 
twern Coparceneis of au Advowſon, except 
they, agrt e. to pꝛeſent together: oz that ther a= 
gres by Compoſition. to pzeſent iv ſome other 
manneg; and ik they doe ſo, the Agreement 
myſt. and. But this muſt be alway except, 
that tf at the fir A vol dance that ſhall be after 
the death of the common Anceſtoz, the King 
have che ward of the youngeſt Daughter, that 
then the King by his Pꝛerogative ſhail have 
the Pꝛeſentment, and at the next Avol dance 
the eldeſt Siſter, and ſo by turn, But it is to 
underſtand, that it after the death of the com⸗ 
mon Inceſtoz the Church avoideth , and the 
eldeſt Siſter pꝛeſented together with another 
of the, Siſters, and the other Siferg every 
one in heir own name oz together; that in 
that-C aſe; the D2diyary, is not bound to re⸗ 
cee none of their Clerks, but may ſuffer the 
Church to run into the Laps, as it is ſaid be⸗ 
foze; 
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foe ; fog he ſhall not be bound to receive the 
Clerk of the Eldeſt Siftter, but where ſhe pꝛe⸗ 
lenteth in her own name. And in this caſe where 
the Patrons vary. in Pꝛeſentment, the Church 
is not pꝛopet ly ſaid Luis, fo that the Ozdi= 
nary ſhould be bound at his peril to direct a zit 
to enquire de jure Patronattts ; foz that w2tt tieth 
where two pꝛeſent by ſeveral Titles, but theſe 
Patrons pꝛeſent all in one Title, and therefo:e 
the Ozdinary may ſuffer it to paſs, ik he will, 
into the Lapſe. Ind this menner of Pꝛeſent⸗ 
ments muſt be obſerveo in this Realm in Law 
and Conſctence- 


CHAP, XXX, 


« How long time the Patron ſhall have to preſent to 
a Benefice, 


Do& THis Queſſton is asked in Summa Ar- 

gelics, in the Titie jus Patronat, the 

16. Article; and there tc is anfwered, that ik 

the Patron de a Lay⸗ men, that he ſhall Have 4 

months, and if he be a Clerk, he thall have 6 
months. 

Stall d And by the Common Taw he ch itt have 

6 months whether he be a Lay=man oꝛ a Clerk. 


And J ſee no reaſon why Clerk ſhould have 
moze refpite then a Law-nran, but rather the 
Tontrarp. 


oct. From what time ſhalt the 6 months be 
accompte b ? 


Stud. That is in divers manners, after the 


manner of the Wal dance. Foz tk the Church” 
void by Death, Creation oz Ceſſion, the 6 


Q 2 months 
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months ſhall be counted from the death of the 
Incumbent, oz from the Creation oz Ceſſion, 
whereof the Patron ſhall be compelled to take 
notice at his peril ; and if the Uoidance be by 
Keſignatton oz De pꝛivation, then the 6 months 
ſhall begin when the Patron hath knowledge 
given him by the Biſhop of the Reſignation oz 
Dep:1vatton. | 

Do&. What if He have knowledge of the Re= 
fkgnation oz Depꝛivation, and not by the Bi⸗ 
ſhop, but by ſome other ? ſhall not the fx 
months begin then from the time of that know= 
ledge ? 

Stud, I ſuppole that it ſhall not begin till he 
have knowledge given him by the Biſhop. 

Doct. In Union is alſo: a cauſe of Woid= 
ance : How ſhall the Cx months be reckoned 
theres _ | . 

Stud. There can no Union be made but 
the Pat rons muſt have knowledge, and it 
muſt be appointed who ſhall pꝛeſent after 
that Union, that is to ſay, one of them oz 
both, either joyntly oz by turn one after 
another, as the agreement is upon the U= 
nion; and fith the Patron is pztvy to the 
Avoidance, and is not ignozant of it, the 
fix months ſhall be accompted from the Agrer⸗ 
ment. 

Doct. I ſc well, by the reaſon that thop haſt 
made in th Chapter, that Jgnozance ſome⸗ 
time excuſeth in the Law of England ; foz in 
ſome of the ſaid Avoidances it ſhall excuſe the 
Patrons, as it appeareth by the reaſons above, 
und in ſome it ſhall not: wherefoze I pꝛay thee 
ſhew me ſomewhat where Jgnozance excuſeth 

| in 
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in the Law of England, and where not, after 
thine opinton. 

Stud. J will with good will hereafter doe as 
thou ſapeſt, if. thou put me in remembzance 
thereof. But J would yet move thee ſome= 
what farther tn ſuch Queſtions as J Have 
moved thee befoze, concerning the diperſities 
between the Laws of England and ether Laws : 
foz there be many moe Caſes thereof that, ag 


me ſæmeth, have right great need, foz the god 


ozder of Conſcience of many perſons , to be 
refo:med, and to be h2zought into one opinion 
both among Spiritual and temporal. Zs it 
is in the Caſe where Doctozs hold opinion, 
that the Statute of Lap⸗ men, that reſtrains 
Überty to give Lands to the Church, ſhould 
be vold; and they ſay farther, then it it were 
p20hibit by a Statute that no Gift ſhauld be 
made to Fozeinets, that yet a Gift made to 
the Church ſhould be good; foz they ſay that 
the inkeriour may not take away the authoꝛ itx 
ok the ſupertor: and this ſaying ts directly a= 
gain the Statutes, whereby tt is p2ohibit 
that Lands ſbaul d not be given into Mor main. 
And they lay alſo that Bequeſts and Gifts ta 
the Church muſt be determined akter the Law 
Canon, and not after the Laws and Sta⸗ 
tutes of Lay-men : and ſo they regard much 
to whom the Gift is made, whether to the 
Church, oz to make Cauſewayrs, oz to com⸗ 
mon perſong, and bear moze favour tn. Gifts to 
the Church then to the other. And the Law of 
the Realm beholdeth the thing that ig given 
and pꝛetended, that tf the thing that is given 
be of Land oz Goods that the determma⸗ 
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tion thereof of right belongeth in this Realm 
to the King's Laws, whether it be to Spiritual 
men 02 tempozal, to the Church oz to other: 
and fo is great diviſion in this behalf, when 
one pꝛefetreth his Opinion, and another his, 
and one this Jurisdic ion, and another that, 
and that as it is to fear, moze of fingularity 
then of Charity. wherekoze it ſeemeth that they 
that have the greateſt charge over the people, 
Cpectally to the health of their Dauls, are moff 
bound in Conſcience befoze other to look to this 
matter, and to do that in them is in all Cha= 
rity to have it re foꝛmed, not behol ding the tem = 
p02al Juris dict ion oꝛ Spiritual Jurisdicion, 
but the common wealth and qutetnels of the 
people: and that undoubtedly would ſhoztly 
follow, if this Diviſton were put away, which 
F ſuppoſe verily will not be, but that all men 
within the Realm, both Dpiritual and Tem- 
pozal be ordered and ruled by one Law alſo 
things Notwithſtanding, fozalmuch Tempozal 
as the purpole of this wrting is not to treat of 
this matter, therefoze J w.ll no farther ſpeak 
thereof at this time. 

Dot. Then J pay thee proceed to another 
Queſtion, that thou ſayeſt thy minde js to do, 
Stud, J will with good will, 


n 
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CHAP. XXXII. 


C If a man be Extommenged, whether he may 
in any Cale be affoiled without making 
Satis tation, | 


the Summe called Summa Roſells, in the 

Title Ab:oluro quarta, the ſecond Article , it 
is ſatd, that he that is Excommunicate foz 
a Wong, if he be able to make Oatiskacti⸗ 
on, ought not to be aſſoiled but he do ſatisſie, 
and that they offend that do aſſoil him, but 
pet nevertheleſs he is aſſoiled ;' and ik He be 
not able to make amends, that he muſt yet be 
aſſotled, taking a ſufficient gage to ſatisffie it 
he be able hereafter, oz elle that He make an⸗ 
other to ſatigffe, if He be able. And theſe ſay⸗ 
ings in many things hold not in the Laws of 
England, 

Do&. I p:ay th ſhew me wherein the Law 
of the Realm varteth therefrom. 

Stud. Ak a man be Excommunicate in the 
Dptritual Court fo: Debt, Treſpaſs, oz fuch 
other things as belong to the King's Crown 
and to his royal Dignity, there he ought to 
be aſſolled without making any Satigfac&t= 
on, fo: the Spiritual Court exceedeth their 
power in that they held plea in thoſe Caſes, 
and the party, if he will, may thereupon heve 
a Premunire facias, ag well againſt the party 
that ſued him as again the Judge: and thete⸗ 
fo:e in this Cale they ought in Conſcience to 
make Ablolution without any Satisfaction, 
fo: they not onely offended the party, in 

D 4 calling 
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calling Him to anſwer befoze them of ſuch 
things as belong to the Law of the Realm, 
but ajſs the Ring; foz he, by reaſon of ſuch 
Dutts, may leęſę great advantages, by the rea⸗ 
ton of the wits oziginals, judiciais, Fines, 
Amerciaments, and ſuch other thingg as might 
grow to him, if Sutts had been taken in his 
Tourts- acco:ding to his Laws. And ac⸗ 
co:ding to this ſaping it appearcth in divers 
Statutes, that if a man tay vielent hands 
upon a Clerk, and beat him, that fo: the beat⸗ 
ing amends ſhall be made in the King's 
Tourt..; and foz the laping ok violent hands 
upon the Clerk, amends ſhail be made in the 
Court⸗chriſttan. Ind therekoze if the Judge 
in the Conrt=ch:iſttan would award the party 
to yield Pammages fo the beating, he did a= 
gatnft the Statyte,. But admit that a man 
pe excommenged fo; a thing that the Spirttu⸗ 
al Court map award the party to make Ba⸗ 
tiSfaction of, as foz the not incloling of the 
Church-pard, oz fo2 not appareliing cf the 
Church conventently ; then J think the party 
muſt make Reſtitution, oꝛ lay a ſufficient Cau⸗ 
tion, if he be able, oꝛ he be aſſotled : but if the 
party offer (uffic.ent. Ame nds, and have his 
Ablolutton, and the Judge will not make him 
His. Letters of Abſolution, if the Excommenge⸗ 
ment be of Reco:d in the King's Court, then 
the King may wzite unte the Spiritual Judge, 
commanding him that. he make the party his 
Letters of . Þbſoluttou upon pain of + con= 
tempt : and ik the ſatd Excommunicati⸗ 
on be not of Recoꝛd in the Ring eg Court, then 
the party may in ſuch Cale have his Lc ton 

againſt 
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againſt the Judge Spiritual, foz that he would 
not make him his Letters of Ibſolution, But 
if he be not aſſoiled,o: if he be not able to make 
Satisfaction. and therefoze the Judge Spiri⸗ 
tual will not aſſoil him, what the King's Laws 
may do in this caſe J am ſomewhat in doubt, 


nnd will not much (peak of it at this time; but, 


as J ſuppoſe, he may ag well have his Acton 
in that caſe fo: the not eſſoil ing him, as where 
he id aſſot led. and that the Judge will not make 
Him his Letters of Þbſolucion. And J ſuppoſe 
the ſame Law to be where a man is accuſed fo: 
a thing that the Judge had no power to accuſe 
— in, ag fo: Debt, Treſpaſs , oz ſuch o- 
ther. 5 

DoR, There he may have other remedies ag a 
Præmunire facis, 02 ſuch other: and therefeze J 
ſuppoſe the other Acton lieth not fo: him. 

Stud. Thr Judg and the party may te dedd, and 
then no P:zmunire lteth and though they were a⸗ 
live, and were condemned in Pix.vu nc, yet that 
ſhould nat avoid the Excommengement : and 
therefoze I think the Action lieth, ſpecially tf 
he be thereby delate» of Actions that he might 
Have in the King's Court it the laid Excom= 
mengement had not been. 56 


CHAP, XXXIII. 
Whether a Plelate may tefuſe a Legicy. 


C is moved in the ſald Summe named Re- 
ſella, in the Title Alienatio 20 the 11. Article, 
whether a Pzelate may retuſe a Legacy ; 
wherein divers opinions be recited there, which. 
i — 


-ifſejlin is made hath nothing in che Land, 
ne 
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as methinketh, Had need after the Laws of the 
Realm to be moe platulp declared, 

D · ct. I p:ay thee ſhew me what the Law of 
the Realm will therein. 

Stud. think that every Pꝛelate and Sove⸗ 
reign thit may onely ſue and be ſued in his 
own name, as Abbots, Pꝛiozs, and ſuch o⸗ 
ther, may refuſe any Legacy that is made to 
the Houſe ; fo: the Legacy is not perfect till he 
to whom it id made aſſent to take it: fox elſe, 
it he might not refuſe it, he might be compel⸗ 
led to have Lands whereby he might in ſome 
Cale have great loſs. But that if he intend to 
refuſe, he muſt, as ſoon as his Title by the 
Legacy falleth, relinquiſh to take the P2ofits 
of the thing bequeathed ; foz tf one take the 
B2ofits thereof , he ſhall not after refuſe the 
Legacy; but pet vis Succeſſoz map, if he will, 
refule the taking of the Pꝛofits, to ſave the 
Houſe from yielding Dammages , oz from 
Irrerages of Rents , if any ſuch be. Ind 
like Kaw ts of a Remainder as is in Legacy. 
Fo: though in the Caſe of a Rematnder, and 
alſo of a Deviſe, as moſt men ſvy, the Free⸗ 
Hold is caſt upon him by the Law, when the 
Remainder oz Deviſe falleth : pet it is in his 
liberty to refuſe the taking of the P:ofits, and 
to refule the Remainder,if he will ag he might 
Doe of a Gift of Lands oz Goods. Foz if a 
Gift be made to a man that refuſeth to take it, 
the G:ft is void; and if it be made to a man 
that is abſent, the Gift taketh no effect in him 
till He'aſſent : no moe then ik a man diſſeiſe 
one to another man's uſe, he to whole ule the 
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ne is no Diſſeiſo:, till Wagre, Ind to ſuch 
Diſleiſuns and G'\.fts an Xbbot o: Pztoz mar 
dilagre as well as any other man, But after 
ſome men a Biſhop, of a Deviſe oz Remain= 
de: that is made to the Viſhop and to the Dean 
and Chapter, no: a Dean and a Chapter of a 
Debiſe oz Remainder made to them, ne yet 
the Maſter of a Colledg of ſuch a Derviſe oz Rez 
mainder made to him and to his Vethzen, map 
not diſagree without the Chapter oz B:ethzen : 
fo: the E iſhop of ſuch Land ag he Hath with 
the Dean and Chapter, ne the Dran noz Ma= 
fter of ſuch Land as they have with the Chap= 
ter 02 Bꝛethzen, map Rot anſwer w.thout the 
Chapter and B:ethzen : and therefoze lome 
cap, that if the Dean oz Maſter will refule oz 
diſclaim in the Lands that they have by the 
Deviſle o: Remainder, that Diſclaimer with⸗ 
out the Chapter oz Biethzen is void. And 
therekoze it is holden in the Law, that if a 
WEthhop be vouched to warrant, and the To- 
nant bindeth him to the Warranty by reaſon of 
a Leaſe made to him by the B.ſhop, and by the 
Dean and the Chapter, yielding a Vent, that 
im that Caſe the Biſhop may net diſclaim in 
the Reverſſon without the cCent of the Dean 
and Chapter: But yet if a Reverſſon were 
granted to a Dean and a Chapter, and the 
Dean refuſe, the Grant is void, And fo it ap= 
peareth that the Dran may refuſe to take a 
Gift oz G2ant of Lands o: Goods, 02 of a Res 
verſion made to him and to the Chapter; and 
yet he may not diſagree to a Remainder 0; De⸗ 
viſe. And the diverſity is, brcauſe the Be= 
mainder and Devile be cat upon him without 

any 
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any ſent, whereupon neither the Dean az the 
Chapter by themſelves may in no wiſe dila⸗ 
gree without the Vent of the other: But a 
Gift oz G:ant ts not good to them without 
they both aſſent. Ind in ſuch Gifts, as J 
ſappoſe, an Inkant m; i diſagree as well as 
one of full age: but if a woman covert dil= 
agree to a Gift, and the Hugband agree, that 
Gift is good. | 

Doc. what tf the Lands in that caſe of a man 
and his t:fe be charged w.th Dammages, 02 
be charged with moze Rent then the Land is 
wozth,and the Hugband die ? ſhall the wife be 
charged to the Dammages oꝛ to the Rent? 

Stud. Y think nap, tf the wife refuſe the Dc= 
cupation of the ground afcer her Bus band'g 
death, And J think the ſame Law to be, if a 
Leale be made to the Hugband und the wife 
pieldinx a greater Rent then the Land is worth, 
that the Wife after the Hugband's death may 
refuſe the Leaſr, to ſave her from the paiment 
of the Bent: and ſo may the Succeſſoz of an 
Abbot, 

Doct. And if the Hugband in that caſe over⸗ 
live the Wife , and then make his Executozs 
and die, whether may his Executo:s in like⸗ 
wiſe refuſe the Leaſe . | 

Stud. If they have Goods ſuffictent of their 
CTeſtatoꝛ to pay the Rent, J think they may 
not refuſe it: but tf they have not Gods ſufft= 
cient of their Teſt atoꝛ to pay the Rent to the 
endof the Term, J think, if they relinquiſh 
the Occupation, they may by ſpectal Pleading 
diſcharge themCſel veg of the Rent and the Leaſe 
and if they doe not, they may lightle _— 
& 1. them⸗ 
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themſelves of their own Goods And if a Leaſe 
be made fo: term of life , the Bemainder to an 
AF bdot foz term of life of J. st 8, reſerving a 
greater Rent then the Land is werth, and af= 
ter the Tenant fo2 term of life dieth; the Abbot 
may refuſe the Remainder, foz the cauſe befoze 
rehearſed : and in cole that the Abbot aſſent 
to the Rematnder, whereby te is charged to 
the Rent during the time that he is Abbott, 
and after he dieth oꝛ is depoſed, living the ſaid 
. 1 & ny caſe his Succeſſoz may dil= 
charge himſe lik, by refuſing the Dccuparton of 
the Land, as is afoze ſaid, Eut J think that 
if ſuch a Remainder were made to a Dean 
and to the Chapt'r, and the Dean agre with⸗ 
out the Xlent of the Chapter, that in that 
caſe the Dean aud the Chapter may after= 
wards difagree to the Bemainder, and that 
the act of the Dean without the Aſlent of the 
Chapter ſhall not charge the Chapter in that 
behalf. Ynd thas it appeareth , though the 
meaning of the ſaid Chapter and Article in 
the ſaid Summe de, that a Pzelate map 
not diſagree unte a Legacie foz hurting of a 
Bouſe , yet he may after the Laws of the 
Realm diſagre# thereto where it ſhould hurt his 
Houſe. Ind if in a Precire quod teddat there be 
but one Tenant, be he Spiritual ez Tempo= 
ral, and he refuſe by way of Diſclaimer, in 
ſuch Caſe where he may diſclaim by the Law; 
there the Land ſhail veſt in the Demandant: 
and if there be two Tenants, then it ſhall ve 
en his fellow, if He will rake the whole Te= 
nancy upon him, oꝛ elle it ſhall veſt in the De⸗ 
mandant. But if an Abbot oz n 
aſe 
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kuſe the taking of the P2ofits, and ſhew a ſpe⸗ 
ct cauſe why it ſhould hurt him ik he do afſent, 


and be thereby diſcharged, as is ſaid befoze : in 
whom the Land ſhall then veſt tt is moze doubt, 


wheyeeof J will no farther ſpeak at this time, 
And thus it appeareth by divers of the Caſes 
that be put in this Chapter, that he that is ig- 
noz ant in the Law of the Realm ſhall lach the 
true judgement of Conſcience in many caſes, 
-Foz in wany of theſe Caſes what may be done 
therein by the Law, muſt alſo be obſerved in 
Conſcience, fc. 


CHAP, XXXIV, 


E Whether a Gifr made under a Condition be 
void, it the Sovereign cnely break 
the Condition, 


N Summa Roſ-lla, in the Title Alienstio, the 
L 12. Article, is asked this Queſtion, whe⸗ 
ther a Gift made unter a certain foam may be 
avo(ded. oz revoked, becauſe the Prelate 02 Sce⸗ 
bereign. onely did bzeak the fozm : and it 18 
there anſwered, that it map not, foz that the 
d&d ok the Pꝛelate oncly ought not to hurt the 
Church: and if thoſe wozds ( under a manner) 
be underſtood cf a Gift upon Condition, as they 
ſeem to be, then the ſatd Holutton holdeth not 
in this Realm neither in the Law no2 Conſci⸗ 
ente. 

Doct. What is then the Law of England if a 
man.infeoff an Ibbot by Ded indented, upon 
Cou dition that if the Abbot pay not the Feof= 
foz a certain ſum of money at ſuch a bay, that 
then 
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then it ſhall be lawful to the Feoffoz to re-entevy: 
and at that day the Abbot faileth of his pay= 


ment; may the Feoſtoz tawfully re-enter, and 


put out the Abbot ? 
Stud. Pea verily, fo: he Had no right to the 
Land but by the Gift of the Feoffoz, and his 
Gift was conditional; and therefoze if the 
Condition be b2oken, it is lawful by ths Law 
of England foz the Feoſtoz to re-enter, and to 
take hig Land again, and to hold it as in his 
firſt Eſtate: by which Re-entry, after the 
Laws cf the Realm, he diſp:oveth the fir 
Liuery of ſein, and all the melne acts done 
between the firſt Feoffment and the Re-entry. 
And it fozceth little in the Law, in whom the 
default be that the Condition was not pexrfoz= 
med, whether tn the Þbbot, oz tn his Covent, 
oz in both, oz in any other perſon whatſoever 
he be, except it be in the Feotfoz himſelf. Ind 
tt is great diverſity between a clear Gift made 
to an Abbot without Condition, and where it 
is made with Condition : foz when it is made 
without Condition, the act of the Þbbot onely 
ſhall wot by the Common Law diſherit the 
houſe, but it be in very frw Caſes. But yet 
upon divers Statutes the ſufferance of the Ab⸗ 
bot onely may dtſherit the Houle ; as by his 
Ceaſler, oꝛ by levying of a Croſs upon a Haule 
againſt the Statute thereof made, in which 
caſe the Houſe thereby hall lecſe the Land: 
and ſome ſay that by the Common Law upon 
his Dilclatmer in Avowzy a wilt of right of 
Diſclaimer tieth. Put it the Gift be upon 
— — it- tandeth neither with Law noz 
Conltcience that the Ibbot ſhould have any 
moze 
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moze perfect oꝛ ſure Eſtate then was given un- 
to him: and therefoze as the ſatd Eſtate was 
made to the Houſe upon Condition, ſo that E= 
ſtate may be avoided foz not perfo:ming of the 
Condition, And J think verily that this J 
Have ſaid is to be holden tn this Realm both 
in the Lau and Conſcience, and that the De = 
crees of the Church to the contrary bind not 
in this Caſe. But if the Lands be given to an 
Abbot and to his Covent, to the intent to find 
au Lamp, oz to give certain Almes to pooz men; 

though the Intent be not in thoſe caſes fuffil- 
led, pet the Feoffoz no his Heir may not re= 
enter; fo: he reſerved no Re-entry by expꝛeſs 
words: ne in the wozdg, when he ſaid, to the 
intent to find a Lamp, oz to give Alms, dc. is im⸗ 
plied no Re⸗ entry: ne the Feoffoz noz his 


Heirs ſhall have no remedy in ſuch Caſcs, un⸗ 


leſs it be within the Caſe of the Statute of 
— the ſecond, that giveth the Ceſſwit de 
anCraria 


CHA P: xxxv. 
- Whether a Covenant made upon 4 Gift to che 


Church, that it ſhall not be aliened, 
be good. 


E the laid Summe, called Summa Roſelle ,; 
the ſaid Title Alienatio, the 13. Article, (s 
asked this Queſtton, whether a Covenant 
made upon a Gift to the Church, that it ſhall 
not be aliened, be god. Ind the ſame Queſti⸗ 
on is moved again in the ſatd Summa called Rez 


fclls, in the Title Corditio, the firſt Irticle, 


and 
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and in summa Argelict, in the Title Dovatio 
prima, the 51. and 52. Articles. And the tn= 
tent of the Queſtion there is, Whether not⸗ 
withſtanding that the Condition be good to 
ſome Ilie nations, whether that yet it he good 
to reſtrain Ylienations fo: the Redemption of 
them that be in Captivity under the Jnft= 
dels, oz fo: the g:rater advantage af the 
Houſe. And though the better Opinion be 
there, that the Conditton may not be bzoken 


- foz Redemption of them that be in Captivity ; 


yet tr is in manner a whole Op:nion that it 
may be ſold fo2 the greater advantage to the 
Houſe : fo: tt is ſaid there, that it may not be 
taken but that the Intent of the Giver was 
ſo ; and there koꝛe they call the Condition that 
p20hibiteth tt to bs (eld Conditig curpis, that 1s 
to Cay, I vile Condition +: wherekoze they re= 
gard it not. But verily, as J take it, if a 
Condition may relrun any manner of Alte 
nation, then tt ſhall es well reſtrain Allena⸗ 
tions fo: the two cauſes befoze rehearſed. as fo 
any other cauſes : and thoagh methinketh that 
the Cond:tion is good, and after the Laws of 
the Realm, that upon Gifts to the Church J= 
lienation is reſtrained ; pet J ſhall touch one 
reaſon that is made to the contrary, that is 
this. There is a clear ground in the Law, 
that if a Feoffment te made ta a common per= 
ſon tn Fee, upon Condition that the Feoffce 
ſhall not alien to no man; that Condition is 
void, becauſe it is contrary to the Eft: te of 
a Fe-(imple, to bind him that hath the E= 
ſtate that he ſhould not alien if he 1i#, Ind 
ſome ſap that an Abbot that Hath Land to 
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him and to his Succeſſozs hath as high and 
as perle a Fa⸗üümpie ag Hath a Kyy-man 
that hath Land to him and to His Heirs : and 
herefoze they ſap, that it is as well againſt the 

aw of. the Realm to pzohibir that the Abbot 
Holt nor alien, ag it is to pzohibit a Lap-man 
thereof, And though it he * true as 
they fgp as to the highneſs of the Eſtate, pet 
methinkery there 1S a great diverſity between 
the Egleg concerning their Ylienations. Foz 
when hes be given in Fee⸗limple toa com⸗ 
mon ypcrſon, the Intent ok the Law is that 
the Feoffey ſhall have power to alten, and if he 
do alien, it is not again the Intent of the 
Law, ne pet against the Intent of the Fe⸗ 
off02 : but when Lands be given to an Ab⸗ 
Bot and to his Succeſſozs, the Intent of the 
Xaw is, and alſo of the Hiver, (as it is to 
preſume) that it ſhould remair in the Houſe. 
fo: ever; and there koze tt is called Morcmain, 
that ig to Cap, a dead hand, ag who ſaith, that 
it ſhall abide there alway us a thing dead to 
the Houſe. Ind therefoze, ag J ſuppole, the 
Aaw will ſuffer that Condition to be good, 
that is made to teſtrain that ſuch Mortmain 
ſyould not be aliened ; and that yet it may 
P20htbit the ſame Condition to be made upon 
a Feoffment made in Fee-ſſmple to a man 
and to his Heirs : foꝛ that is the molt high, the 
molt free. and the moſt pure eſtate that is in the 
Law But the Law ſuffereth ſuch a Condition 
to be made upon a G:ft in tail, becauſe the Sta⸗ 
tute pꝛohibiteth that no Altenation ſhould be 
made thereo?. And then, as the Law ſutker⸗ 
eth ſuch a Condition upen Gift in ** 
that 
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that is to ſay, that it ſhall not be altened, to 
be good ; lo it judgeth the Conditton al ſo ac⸗ 
co:ding to the wozds ; that 19 to ſay, it the 
Condition be general, that they ſhall alien to 
no man, as this Cale ts, that it ſhall be ta= 
ken generally accozding to the wo2zds, and it 
Hall not be taken that the Jntent of the Giver 
was otherwiſe then he expꝛeſled in his Gift : 
though percale if he were alive himlelf, and 
the queſttan were asked him whether he would 
be contented tt ſhautd be altered foz the ſata 
two cauſcs oz not, he would lar Peas; but 
when he is dead no man Hath authozity to 
interpzet hig Gift otherwiſe then the Lam 
ſuffexeth, noi other wile then the woꝛdg of the 
Gift be. And if che Condition be ſpectal, 
that is to ſay , that the Land ch ell not be 
aliened to ſuch a wan az luch a man, then 
the Condition ſhall be taken accozding to the 
wozds, and then they map be ultened ag foz that 
Condition to any other but to them to whom 
it is expꝛefly pꝛohtbited that the Land ſhould 
nat he altened to. Andik the Lands in that 
Caſe be altened, to one that is not excepted in 
the Candition, then he may alien the Land 
to him that is firſt excepted without b:eak- 
ing of the Condition ; fo2 Conditions be ta⸗ 
ken ftrictly tn the Law, and withour Equtty, 
And thus metlunketh, that becauſe the C21d 
Condition is general, and reſtraineth all Ali⸗ 
e nattons, that it may not be aliened netther by 
the Law of the Gealm, ne yer by Couſcience, 
no mg2e foz the laid two cauſes, then it may for 
any other cauſe. Ind this Caſe muſt of nece& 
lity be judged after the Rules and Szounds 
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of the Lawof the Realm, and after no other 
Lan, as me ſcemeth. 


CHA P. XXXVI. 


T If the Patron preſent not within fix months, who 
ſhall preſent, 


N the ſame Summe called Summa Roſella, in 
the Title Benehcium, in principio, it is ask⸗ 
ed, Jf the Patton p:cſent not within fx 
months, who ſhall p:eſent, and within what 
time the Pꝛelentment muſt be made, And tt 
is anſwered there, that if the Putron pꝛeſent 
not within fix months, that the Chapter ſhall 
have (ix months to pzefent ; and if the Chap⸗ 
ter p:elent not within ix months, that then 
the Biſhop ſhall have other fx months; and 
if he be negligent, then the Metropolitan 
ſhall have other (ix months; and if he pꝛe⸗ 
lent not, then the Pꝛeſentment is devolt to 
the Patriarch; and if the Metropolitan 
have no Superiour under the Pope, then the 
Pieſentment is devolt to the Pope. And ko, 
ag it is ſatd there, the Archbiſhop ſhall ſupply 
the negligence of the Biſhop, tf he be not ex⸗ 
empty; and ik he beexempt, the Pꝛeſentment 
immediatelr chall fall upon the Biſhop + to 
the Pope. And, as J ſuppole , theſe di⸗ 
verſtties Hold not in the Laws of the 
Realm. | 
D-:&, Then, J p2ay thee, ſhew me who ſhall 
pꝛeſent by the Laws of the Realm, it the Patron 
da not pꝛeſent within ix months. ** 
tud. 
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Stud. Then fo: default of the Patron the Bi⸗ 
ſhop ſhall pꝛeſent, unleſs the King be Patron; 
and if the Biſhop pzeſent not within 6 months, 
then the Metropolitan ſhall pzelent, whether 
the Biſhop be exempt oz not; and it the Me⸗ 
tropolitan pꝛeſent not wi.hin the time limited 
by the Law, then there be divers opinions who 
Hall p:eſent, fo: ſome (ay the Hope ſhall pꝛe⸗ 
lent, as it is ſaid befoze, and ſome lay the King 
ſhall pꝛeſent. 

Doc. what reaſon make they that ſay the 
King ſhould pꝛeſent in that cafe ? | 

Srud, This is their reaſon ; they ſay that the 
King is Patron paramount of alt the Bene⸗ 
fices within the Kealm. And they lay far= 
ther, that the King and his P:ogenito:s Kings 
of England, without time of minde, have had 
authozity to determine the right of Patrona⸗ 
ges in this Realm in their own Courts, and 
are bound to ſee their Subjects Have tight in 
that behalf within the Realm, and that in 
that caſe from him lieth uo Appeal. And then 
they ſay, that if the Pope in this Cele ſhould 
pꝛeſent, that then the King ſhould not only leſe 
his Patronage paramount, but allo that he 
ſhould not ſometime be able to doe right to his 
Subjects. 

Do&, In whit caſe were that? 

Stud. It is tn this Caſe : The Law of the 
Realm is, that if aVenefice fail votd, tren 
the Patron ſhall pzeſenc withm ſix months; 
and if he do not, that then the Ozdinary ſhall 
pꝛelent: but yet the Law ts farcher in this 
Tale, that if the Patron p2eſent befoze the 
©Ozdinary put in his Cletk, that then 

R 3 the 


CT — — 


— 


— 


* 
E — — 
— — r e 3 
— 
> - = 


— 


— = — 
— 
— 


a 5 
. ͤ ———..... ü EET 
1 2 


— — — — 
— 
—̃ + 


— . ̃ —— 
— — === — —— 
Pi 


m—_ 
— 


— — 


260 DIALOGUE I. 


the Patron of right ſhall enjoy his Pieſent⸗ 
ment; and ſottis though the time ſhould fall 
after to the Metropolitan, oz to the Pope. Ind 
ik the P:elentmear ſhould falt to the Pope, 
then though the Advowſon abode (ill void, 
ſo that the Patron might of right 'p2eſent, 
yet the Patron ſhould not know to whom he 
Gould pecſent, unleſs he ſhould go to the 
Pope, and ſe he ſhould fail of Right within 
the Kealm. And if percaſe he went to the 
Pope, and pzeſented an able Clerk unto Him, 
and pet his Clerk were refuſed, and another 
put in at the Collatton of the Pope? 02 at the 
Pꝛeleutment of a Stranger; yet the Patron 
could Have no remedy foz the wrong within 
thr Realm, koz the Yncumbent might abide 
Kill out of the Realm. And therefoze the 
Law will ſuffer no Title in this Cale to fall 
to the Pope. And they ſay, that foz a like 
treaſon it is, that the Law of the Realm 
will not allow an Excommengement that ig 
cortified into the King's Court under the 
HBope's Bulls: Fo if the party oTered 
ſuffictent Amendg, and pet could not obtain 
his Letters of Abſoluttion, the King ſhould 
not know to whom to w:ite fe: the Letters 
of A blalutton and the parry could not have 
Right; and that thr Lau will in no wile ſuf- 
fer. 

Dot. The Patron in that Caſe may pie⸗ 
ſent to the D2dinary. as long as the Church 
is votd; and if the O2dinary accept him 
not, the Patron may have his remedy a⸗ 
gainſt him within this Realm. But tf the 
Pope will put in an Incumbent be koze the Pa⸗ 
1 icon 
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tren pꝛeſent, it is rt aſon that he have the Pꝛe⸗ 
ſentment, as me (meth, befoze the King. 

Stud. When the Ozdinary hath ſurceſſed his 
time, he hath loſt his power as to that Pꝛeſent⸗ 
ment. ſpecially if the Coflation be de volt to 
the Pope. Ind alſo when the Pꝛeſentme nt is 
en the Metropolitan he ſhall put in the Cletk 
himkelk, and not the O2dinary. And ſo there is 
no defnult in the O:zdinary, though he pꝛeſent 
nor the Clerk of the Patron, ik his time be paſt; 
ono ſo there lieth no remedy again Him fo: the 
Patron. . 

Det. Though the Incumbent abide dil 
out of the Realm, pet may/A Quate impedftr 
lie againſt him within che Realm: and tf the 
Incumbent make default upon the Diſtreſs, 
and appear not vo ſhew his Title, then the Pa⸗ 
tron ſhall Have a wꝛit to the Biſhop according 
tothe Statute, and fo he is not withant teme= 
Dp. 

Stud But in this Tale He cannot be ſummo⸗ 
ned, attached, noz diſtrained, within the 
Realm. 

Ooct. He may be ſummoned by the Church, 
s the Tenant may in a W2:it of right of Þd= 
vowlon. 

Stud. There the Pdvcwlſon ts in demand, 
ond here the Pꝛeſentment is onely in debate; 
and ſo he cannot be lummoned by tze Church 
here no mo:e then if it were in a wit of An-=- 
nutty, and there the common Return is, 
quod Clericus cf} beneticistas, non habens Lai» 
cum feod? ubi poteſt ſummoneri, And though 
he might be ſummoned in the Church, yet 
he might neityer be attached noz diſtrained 
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there; and ſo the Patron $ould be without re⸗ 
me dp. 

Dot. And if he were without remedp, he 
ſhould yet be in as good Caſe as he ſhould be it 
the King ſhould pꝛeſent: fc: if the Title ſhould 
be given to the King, the Patron had loſt 
His Pꝛeſentment clearly foz the time, though 
the Clurch abide ſtill void, Foz J have heard 
ſay that in ſuch Pꝛeſentments no time after 
the Law of the Realm runneth unto the 
King. 

Stud. That is true, but there the P:elent= 
ment ſhould be taken from him by right and 
by the Law, and here it ſhould be taken from 
him again the Law, an, there ag the Law 
could no: help him; and that the Law will not 
ſuffer. 

Dot, Pet methinketh alway that the 
Title of the Lapſe in ſuch Caſe ts g. ven by 
the Law of the Church, and not by the 
tem poꝛal Law: and therefoze it fozcerh but 
little what the tempozal Law will in it, as me 
ſeemeth. | 

Srud. Jn ſuch Countries where the Pope 
hath power ro determine the right of tem= 
p02al things, JF think it is as thou ſayc&; 
but in this Realm it is nat ſo, And the 
right of Peſentment is a tempo2al thing, 
and a tempoꝛal Jaheritance: and therekoze 
think it velongeth to the King's Law 
ro determine, and alſo to make Laws who 
(hall pzeſent after tx moneths as well as 
befoze, ſo that the Title ok Examination 
of Ability oz Non-ability be not there⸗ 
by taken from the P;dinary, And in = 
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wile it is of Avoidance of XL encficcs, that 18 
to ſay then it ſhall be judged by the King s 
Laws when a Genefice ſhall be ſatd void, and 
when not, and not by the Law of the Church: 
ag when a Parſon is made a Biſhop o accep= 
teth another Lenefice without a Licence, oꝛ re= 
ſigneth, oz is de pꝛived; tn theſe Caſes rheCom- 
mon Law ſaith, that the Berefice 1s void, and 
ſo they ſhould be, though a Lew were made by 
the Church to the contrary And lo if the 
Pope ſhould have any Title in this Caſe to pꝛe⸗ 
tent, it ſhould be by the Law of the Realm. 
Ind J have not ſcen ne heard that the Law 
cf the Realm hath given any Title to the 
Pope to determine any tempo2al thing that 
may be lawfully determined by the King's 
Court. 

Doct. It ſemeth by that reaſon that thou haſt 
made now, that thou p:efe:reſt the King's Ju= 
thozity in P:eſentments befoze the Pope's; and 
that methinketh ſhould not ſtend with the Law 


ok God, ſith the Pope is the Uicar- general un⸗ 


der God. 

Stuc. That J have ſaid p2oveth not that foz 
the higheſt p:eferment in P:eſentments he is 
to have authozity to examine the Ability of the 
Parſon that is pꝛeſented, fo: it the Pzefentce 
be able, it ſufficeth to the diſcharze of the Oꝛ:⸗ 
dinary by whomloever He be p:c.cnted , and 
that Authozitp is not dented by the Law of 
the Realm to belong alway to the Sp:ritual 
Jurisdicion. But my meaning is, that ag 
to the right of Pielentments, and to deter⸗ 
mine who ought to preſent, and who not, 
and at what time, and when the Church yr 
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be judged to be void, and when not, belong to the 
King and to his Laws: oz elſe it were a thing 


in vain foz him to Hold Plea of Advowſons, o: 
to determine the Right of Batronage in his own 


Courts, and not to have authozity to determine 
the Right thereof, and thoſe Claims ſ&#mcth 
not to be again the Law of Sed. And lo me 
Cemeth in cis Cale the Pꝛelentment ts given 
the King. 

Doct. Ind if the King ſhould have Right to 
P:eſent, then might the Church happen to 
continue Void fo: ever: foz as we have (aid 
befoze, no time runneth to the Ring in ſucl 


P:efentment, 


Stud. Ik any fuch Cafe happen, tf the King 
pꝛeſent not, then may the O:dinary let in a De⸗ 
puty to ſerve the Cure ag he may do when neg⸗ 
Aigence is in other Patrons that map pꝛelſent, 
and do not: and alſo it cannot be thought that 
the Ring, which hath the Rule and Governance 
over the people, not onelp of their dodtes, but 
alfo of their Souls, will hurt his Conſcencc, 
and ſuffer a Beneſice continually to ſtand with- 
ous a Turate, no moe then he doth in à dvow⸗ 
ſons that be of his own P:eſentment, 


CHAP. XXXVII. 


Ce Whether the Pre ſentment and Collation of Be- 
ncfices and Wignities, voiding at Rome, belon- 
geth onely to the Pope. 


N the ſame Summe, called Summa Roſella 
in the Tttle Beneficium primum, tn the 13. 
Irticte, it is laid that Genefices, Dig⸗ 
i nities 
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nities and Parſonages voiding in the Court of 
Ro ne may not be given but by the Pope; and 
likewiſe of the Pope's Servants, and of other 
that come and goe from the Comrt, if they die 
in places nigh to the Court within two dates 
journey, all theſe belong tothe Pope : but if 
the Pope pꝛeſent not within a month, then af= 
ter the month they to whom it velongeth to 
pꝛeſent may p2eſent by themſelves onelp, oz by 
their Utcar=general, if they be in far parts. 
And ryeſe ſayings hold not tn the Law of the 
Realm, 

Doct. What is the cnuſe that they hold not in 
this Realm as well as in all other Realms ? 

frud. O ne cauſe is this: The Ring in th.s 
Realm, accozding to the anctent right of His 
Trown, of all his #dvowſons that be of his 
Patronage ought to pzeſent, and tn like wiſe 
other Patrons of Benefices of their Pꝛeſent⸗ 
ment: and the Pleas of the right of P:eſent= 
ments of Benrefices within this Realm belong 
to the Ring and his Crown vnd theſe Tt= 
tles cannot be taken from the King and his 
Subjects baut by their Yſſent ; and the Law 
that is fade therein to put away the Title 
bindeth nor in thts Realm. Ind over that, be= 
fare the Statute of 25 E. 3. there was a great 
inconvenirnce and miſchief by re ꝛſon of divers 
P2:oviſſong and Reſervations that the Pope 
made to the Benefices of this Realm, conttra⸗ 
ry to the old Right of the King and other Pa⸗ 
trons of this Realm, as well to the Archbiſhop⸗ 
ricks, Eiſhopzickg, Deanries and Abbies, as 
to other Dignities «ndWenefices of the Church. 
Ind many times Aliens thereby had Deneft= 
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ces within the Realm that underſtood net the 
Engliſh tongue, (ſo that they cauld not counſel 
ne comfoꝛt the people when n&d required ; and 
vy that occaſfon great riches was conveyed out 
of the Realm. wherefo:e, to avoid ſuch tncon= 
ventence, it was o2dained by the ſaid Statute, 
that all Patrons, os well Spiritual and tem⸗ 
pozal, ſhould have the P:elentments freely: 
and in caſe the Collation oz P:oviſlon were 
made by the Pope in diſturbance of any Spt- 
ritual Perſon, that then foz that time the King 
ſhould have the Pꝛeſentment: and tf it were 
en diſturbance of any Lay-Patron, that then if 
the Patron pꝛeſented not within the Half pear 
after ſuch Woidanre, noz the Biſhop of the place 
within a month after the half year, that then 
the King ſhould have alſo the Pꝛeſentment, and 
that the King ſhould have the P2ofits of the 
Beneftces lo occupied by p2oviſſon, except 
Abbies and Pꝛiozies, and other Houſcs that 
Have College and Covent, and there the Tol⸗ 
lege and Covent to have the Pꝛofits. Ind be⸗ 
cauſe the Statute is general, and excepteth no 
ſuch Benefices es ſhall void in the Court of 
Rome, oz in ſuch other place as befoze appear⸗ 
eth therefoze they be taken to be within the 
P2ovilton of the ſaid Statute as well as the 
Wenekices that void within the Realm: and 
alt P2oviſo:s and Executoꝛs of the ſaid Colla⸗ 
tions and P2oviſtons, and all their Itturnies, 
Notaries and Maintainers, ſhall be out of the 
p:otectionof the King, and fhail have like pu⸗ 
n:iſhment as they ſhould have foz executing of 
Benelices veiding within the Realm, 

Doct. 
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Doct. But J cannot ſee how the ſaid Sta= 
tute map ſtand with Conſcience , that ſo far 
reſtrained the Pope of his Liberty, which, as 
me ſeemeth, he ought in this Tale of right to 
have. 

Stud. Becauſe (as J ſuppoſe) that Batrons 
ought of right to have their Pꝛelentments un= 
der. ſuch manner as they claim them in this 
Realm, as J have ſaid befoze, and as in the 
26. Chapter of this Book appeareth moze at 
large. Ind alſo fozaſmuch as it appeareth 
evidently, that great inconvenience followed 
upon the ſaid Pꝛoviſlong, and that the (aid 
Statute was made to 8void the ſame, which 
ſith that time hath been ſufkered by the Pope, 
and hath been alway uſed in this Realm 
without reſigance, it ſemeth therefo:e that the 
ſuid Statute ſhould therefoze Rand with good 
Conlcience. 


CHAP, XXXVIII. 


C If a Houſe by chince fall upon a Hurſe 
that is borrowed, who ſhall beat 
the los ? 


[| N the ſaid Summe, called Simma Roſells, 
in the Title Caivs fortuitus, in the begin= 
ning, is put this Caſe : Jf a man lend another 
a Hoꝛſe, which is called there a De paſitum, and a 
Houle by chance falteth upon the Hozſe, whe= 
ther in that Caſe he ſhall anſwer foz thr Þo:ſc. 
And it is anſwercd there, that if the Houſe 
were like to fall, that then it cannot be taken 
ag a Chance, but as the default of him that had 
ther 
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the Ho:le delivered to him: But if the Boule 
were ſtrong, and cf likelihood and by common 
pꝛelumption in no danger of falling, but that 
it fell by ſudden Tempeſt, 02 ſuch other Caſu⸗ 
altp, that then it ſhall be taken ag a Chance, 


and he that Had the keeping of the Hozſe ſhall : 
be diſcharged. And though this diverſity a= [2 


grerh with the Laws of the Realm ; pet fo: 
the moze plarner declaration thereof, and foz 


the moze like caſes and chances that may hap⸗ 
pen to Hoods that a man hath in his keeping 


that be noe his own, J ſhall adde a little moze 
thereto that ſhiil be ſomewhat neceſſary, as 
methinketh, to the ozdering of Eonſcience, 


Firſt a man may have of another by way of , 


Lone oz bozrowing, Money, Con, wine, and 
ſuch other things, where the ſame thing can⸗ 
not be deliveredtf it be occupied, bur another 
thing of like nature and like value muſt be de⸗ 
2tvered fo it; and ſuch things he that they be 
lent to map by force of the Lone uſe as his 
own, and therefoze ik they periſh, it is at his 
Jcopardy : and this is moſt p:operly called a 
Lone. Alſo a man map lend to another a 
Mozſe, an Or, a Cart, oz ſuch other things 
that may be delivered again, and they by foꝛce of 
that Lone may be uſed and occupied reafonablp 
in ſuch manner as they were bozrowed fo: , 
O2 as it was agreed in the time of the Lone 
that they ſhould be occupied: and if ſuch things 
be occupied otherwife then accoꝛding to the in⸗ 
tent of the Lone, and tn that occupation they 
perilth, in what wile C:ever they periſh, fo it be 
not in default of the Owner, he that bozrowed 
them :11 be charged therewtth in a” 

on= 
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Conſcience : and if he that bozrowed them oc= 
cupy them in ſuch manner as they were {ent 
fo:, and in that occupation they periſh in de⸗ 
fault of him that they were lenr to, then he 
ſhall anſwer fo: them; and tf they periſh nor 
th:ouch hts default, then he that oweth them 
ſhali bear rhe loſs. Alſo if a man have Goods 
to keep to a certain day, fo2 à certain recom= 
pence fo2 the keeping, he (hall QGand charged oz 
not charged after as default oz not default ſhall 
be in him, as befo:e appeareth : and ſo it is it 
he have nothing foz the keeping. But if he 
have fo: the keeping, and make a pꝛomiſe foz 
the time of the delivery, to re⸗deltver them ſafe 
at his peril, then he ſhatl. be charged with 
all Chances that may fail. But if he make 
that pꝛomiſe, and have nothing fo: kee ping, Þ 
think he is bound to no ſach Caſualttes, dur 
that be wil ful and his own default, fo: that 18 
a nude 02 a naked P2omile, whereupon, as J 
ſuppcis, no Jd ion lieth. Alſo if a man find” 
Goods of another, if they be after hurt cz lo 
by wilkul negligence, he (hall be charged to the 
Owner ; but if they be loſt by other Caſualty, 
ag if they be laid in a Houle that by chance is 
burned, oz if he deliver them to another to keep 
that runneth away with them, J think he be 
diſcharged, Ind theſs duverfities hold mga 
commonly upon Pledges, oz where a man hi⸗ 
reth Hoods of his neighbour to a certain day 
fo: certain money. Ind many other dt= 
verſiticgs be in the Law of the Realm, 
what ſhall be to the jeopardie of the one, and 
what ot the ather, which J wit not ſpeak of 
att hig time. Ind be this it may appe ar, that 
it 
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it is crmmonly Holden in the Laws of Erg- 
land, tf a common Carrier go by the watesg 
that be dangerous koz robbing., oz dzive by 
night, 02 in other tnconvenient time, and be 
robbed, oz if he over⸗charge a Yozle, whereby he 
falleth into the water, oz otherwiſe, ſo that 
the Stuff is hurt oz tmpaire> ; that he ſhall 
ſtand 1 foz his Misdemeanoz:: and 
if he would percaſe refuſe to carry tt, unleſs 
pꝛomiſe were made unto him that he ſhall not 
be charged fo; no Miſdemeanonr that ſhould 
be in him, the pzomiſe were votd; foz it were 
againſt realon and agarnſt good manners, and 
fo it is tn ail other caſcs like. Ind all theſe 
diverſities be granted by ſecond: ry Concluſſong 
derived upon the Law of Reaſon, without any 
Statute made in that behalf” And perad= 
venture Laws, and the Concluſtons therein. 
be the moze plain and the moze open. Foz if 
any Statute were made therein, J think ve⸗ 
rily mo Doubts and Mueſt:ons would ariſe 
upon the Statute, then dorch now when they 
be onely argued and judged after the Common 
Law, 


C If a Prieſt have wone much Goods by a- 
ing of Maſs, whether he may give choſe 
Goods, or make a Will of chem. 


]? the ſaid Summe, called Summa Roſells, 
in the Title Clericus quarcus, the third Ar⸗ 
t:cle, is asked this Queſtton: It a Pꝛieſt have 
wone mut) Goyds by laping of Mals, = 
ther 


al 
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ther he map give thoſe Goods, oz make a 
will of them. whereto it is anſwered there, 
that he map give them, oz make a will of 
them, ſpecially when a man bequeaths money 
fo: to have Miſſes faid foz him. And the like 
Law its of uch things as a Clerk winneth 
by the reaſon of an Office : koz tt is laid there, 
that ſuch things come to him by reaſon of his 
own Perlon. Which ſayings JF think accozd 
with the Law of the Kealm But fozaſmuch 
us in the ſatd Þrticte, and in divers other pla⸗ 
ces of the ſaid Chapter, and in divers other 
Chapters of the (ard Summe, is pur great 
diverfity between kach Goods as a Clerk hath 
by reaſon of his Church, and ſuch Gods as he 
hath by reaſon of hs Herlon; and that he 
muſt diſpoſe ſuch Goods as he hath by reaſon 
of His Church in luch manner «9 is appointed 
by the Lew of the Church, ſo tiat he may not 
diſpoſe them ſo 1tberally as he mop the Gods 
that come by reaſon of his own Perizn : there= 
foze J (Hall a little touch what Spiritual men 
may do with their Gods afcer the Law of the 
Realm. 

Firſt, a Biſhop, of fach Goods as he hath 
with the Dean and Chapter, he niay neither 
make Gift no: Bequeſt ; but of ſuch Gods ag 
he hath of his own by reaſon of his Church, 
oz of the Gift of his Pnceſto:s, oz of any-0= 
ther, oz of his Patrimony, he may both make 
Gifts and bequeſts lawfully. Ind an Abbot 
of the Goods of his Church may make a Gift, 
and that Gift is good as to the Law: 


But what it is in Conſcience, that is after 
| the caule and intent and quality of the Gife, 


F233 


272 DIALOGUE IL 
Foz if it be ſo much that it notably hurteth the 


Houle oz the Covent, oz if He give away the 1 
Books oz the Chalices, oz ſuch other things 8 t 
as be long to the Service of God, he offendeth in # 
Conſcience ; and yet he is not puniſhable in te ® 
Law, ne yet by Sabpo-nv, after ſome men, ne tl 
in none other wile but by the Law of the (e 
Church, ag a waſter of the Goods of his Mo- 4 


naſterie. But nevertheleſs J will not fully |} 
Hold that Opinion, as to that that belongeth | 15 
neceſſarily to the Service ok God, whether a⸗ te 
ny remedie lie againſt him 02 not, but remit it th 
to the judgement of other. Ind of a Dean and 48 
Chapter, and a Maſter and 1: zethzen,of Gods be 
that they have to then:ſelves, and alſo of Gods 
that they have with the Chapter and Bꝛethzen, “ 
the ſame drverſity Holdeth, as appeareth be⸗ pes 
foze of a Biſhop and the Dean and Chapter; 
except that tn a calſe-of a Mafter and Bzethzen © 

the Goods ſhall be oꝛdered ag ſhall be aſſigned 

by the Foundation. Ind mozeover. of a Parton 
of a Church. Uicar, Chauntry Pꝛieſt, 02 ſuch Þ 1 
other, all ſuch Goods as they have, as well 

ſuch as they have by reaſon of the Parſonage | - 
Utcarage, oz Chauntry, as that they Have by | 
reaſon of their own Perſon, they may lawfully | thy 
give and bequeath where they will after the 
Common Law: and if they diſpoſe part among I n 
the Pariſhioners, and part to the Building of Th 
Churches, 0: give part to the O:dinary, oz to 
voz men, oz in ſuch other manner as it is ap⸗ 
pointed by the Law of the Church, they offend Ch. 
not therein, unleſs they think themſelves boun- 


den thereto by duty, and by authozity of the Law re 1 
of the Church, not regarding thr King's |} *2. 9 
Laws Che 
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the Laws; foz if they doe fo, it feemeththey refit 
in power to P2tnres to make Laws. Vut there, 
the eas the Pope hath 2.vercignty in tempazal 
ner = th.ngs 5s he hath in Spiritual things, there 
the f ſome Cay that the Goods of Prieſts mult in 
Po- Conſcience be diſpoſed 29 is contained en the 
ty ſ\a,.d Summe. Wut that holdeth not in this 
eth Reaim : foz the Goods of Spiritual men be 
- a- tempoꝛal tn what manner toe ver they come to 
it it them + muſt be ozdered after the temporal Law, 
and as the Gods of the rempozal men muft be Yow- 
ods beit, if there were a Statute made in this caſe 
ods of like effect cn tnany points as the Law of the 
nen, Churchas, I think it were a right good and a 
be⸗ Molitable Statute 


g ned ? CHAP. A. 
ſuch Who ſhi!l Tuctced a Clerk that die:h inteſtate 7 


zage, 12 the ſaid Sum, called R.ſella, in the Chap⸗ 

F ter © lecicus gquarius, the 7 Irtictle, 18 ashes 
fully | this Queſtion, Who ſhall ſucceed to a Clerk 
the that dieth inteſtate ? and it ig anſwered, That 
neng n Goods rotten by realon of the Church the 
ng of Church chill ſucceed ; but in ether Goods 
02 to his Kinſmen ſhall (ucceed afrer the oz det of the 
; ap- Law, and if here be no Kinfwan. then the 
fend Church thail lucceed. And it is ſaid farther, 
doun⸗ that Goods gotten by a Canon {coutar by 
Law | re aſond t his Church 9: Pꝛe bend ſhall not goe 
ing's| to his Succelloz in the Þ:ebend, but to the 
aws Chapter. But where one _ is beneLiced is not 

, 2 of 
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of the Congregation, but he hath a Benefice © 
clearly ſeperate, as if he be a Parſon of a Wa- ve 
rifſh-Church, oꝛ is a pꝛeſident, oꝛ an Arch⸗dea⸗ m 
con not bene ficed by the Chapter, then the S ods 18 
gotten by reaſon of his Benefice ſhall go to his th 
Succeſſoꝛ, and not to the Chapter. Ind none ert 
of theſe ſayings hold place in the Laws of E- - 
lard. "Gp £ 
DoR, what ts then the Law, if a Barſon of th, 
a Church oz a Utcar in the Countrey die inte= 
ffate oz if a Canon ſecular be alſo a Parſon, thi 
and have Goods by reaſon thereof, and alſo by the 
a P2:ebend that He Hath in a Cathed zal th, 
Church, and he die inteſtate, who ſhall have his Hit 
Goods? y wi 
Stud. At the Common Law the O2zdinary F Ce 
in all theſe Caſes may adminiſter the Goods, Lc 
and after he muſt commit Adminiſtration to an 
the next faithful Friends of him that is dead pa 
inteſtate that will deſire tit, as he is bound to | Ce 
doe where Lay=-men that Have Goods die intes⸗ 
fate, Ind ik no man deſfre to Have Admi⸗ 
niftration, then the Ozdinary may adminifter, | 
and ſee the Debts payed ; and he muſt beware ©« 
that he pay the Debts in ſuch ozder as is 
appointed in the Common Law : foz if he 
pay Debts upon {imple Contracts bekoze an 
Obligatton, he ſhall be compelled to pay the 
Debt upon the Obligation of his own Goods, Ti 
ik there be no Goods ſuffictent of him that died | 
inteſtate, Ind though it be ſuffered in ſuch | he 


Caſe that the Ozdinary may pay pound and M 
pound⸗like, that 18, to appoztion the Goods | © 
among the Debtozs after his diſcretion ; yet | — 


by the rigour of the Common Law he might | the 
be 
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be charged to him that can firſt have his Judge 


ment againſt him. And furthermoze, by that 


is ſaid befoze in the laſt Chapter it appeareth, 
that if a Biſhop that hath Goods of His Pa⸗ 
trimony, oz a Matter of a College, oꝛ a Dean, 
of Goods that they have of their own onely to 
themſelves die inteſtate, that the O2zdinary 
ſhall commit Adminiſtration. thereof, as be⸗ 
koze appeareth; and if they make Executozs, 
then the Executo:s ſhall have the Mintftration 
thereof. But the Hetrs no; the Rinſmen, by 
that reaſon only that they be Hetrs oꝛ of kin to 
him that is deceaſed, ſhall have no meddling 
with his Goods, except it be by Cuſtome of ſome 
Countreys, where the Hetrs ſhall have their 
Lones, oz where the Childzen (the Debts 
and Legacies paid) ſhall Have a rcaſonable 
part of the Gods, after the Cuſtome of the 
Countrey, 


CHAP. XLI. 


It a man be outlawed of Felony, ot be attainted 
tor Murther or Felony, or is an Aſciſmus, 
may be ſlain by every Stranger. 


Dot, J T appeareth in this ſatd Sum, called 

Summa Angelics, in the 21 Chap. in the 
Title of Aſciſmus, the ſecond Paragraph, that 
he is an Aſciſmus that will flap men foz money 
at the inſtance of every man that will move 
him to it; andſuch a man may lawfully.be 


| ſlain not onely by the Judge, but by eve= 


the 2. Paragraph, that he muſt fir be judged — 
the 


ry pꝛivate perſon, But it is ſaid there in 
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the Law as an Aſci{mis, ere he may be ſlain, 
oz His Hoods lriſed. Ind it is (ad kyrther 
there in the 2. Paragraph, that alſo. in Con⸗ 
ſcience ſuch an alciſmus may he flan, if : be 
dene thzough a 3eal of Juſttce, and ciſe not, 
JS not the Law of the Bealm likewiſe of 
men outlawed, abzured, o2 judged foz Felos 
np ? 

stud. Ja the Law of the Nealm there is 
no ſuch Law, that a mau ſhall be judged as an 
Aſciſmus ; ne tf a man be in full purpoſe, for a 
certain ſumme of money that he hath received, 
to flay a man, yet it, ig na Felony ne Mur⸗ 
ther, in the Law till he hath done the ac: foz 
intent of Felony noz Murther ig nat paniſhible 
by the Common Law of the Bealm, though 
tt de Deadly (in befoze God; dut in Tr:alon 
oz in ſome other particular Cafes by Statute 
that Intent may be puniſhed, Ind though a 
man in ſuch a Cale kill a man foz money, yet 
it ſhall not be admitted that he is an Aſciſmus; 
foz, as it is ſaid befo:e, there is no luch term 
of Aſcimus in the Law of the Realm: but he 
Mall in ſuch Cafe be arraigned upon the Mur⸗ 
ther. And it he confeſs it, oz plead that he is 
not guilty, and is kound guilty by 12. men, he 
Tall have judgement of life and of member, 
and ſhall fozfeit his Lands and Gods. And 
like Law is of an Fppeat bought of the 
Murther; if he tand dumb and will not an⸗ 


mer to the Murther, He ſhall be attainted 


of the Murther, and ſhall fozfeit Life, Lands 
and G odg. But if he de arraigned of the Mur⸗ 


ther upon an Indicment at t'e King's Suit, 
ad thereupon ſtandeth dun p, and wilt not | 
anſwer; 
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© anſwer ; there he ſhall not be attainted of the 
Murther but he ſhall have patne kozt and dure, 
that ts to ſay, he ſhall be pꝛeſſed to death, and 
he ſhall their kezkeit his Goods, and not his 


Lands. But in none of theſe Caſes, that is 
to ſay, though a man be outlawed foz Mur⸗ 


ther oz Felony, oz be abjured, oz that he be 
= otyerwile attatnted ; 

= any man to murther him, oz flap him, ne to 
put him tn Execution, but by authozity of the 
S King's Laws. Inſomuch that if a man be 
| adjudged to have pain fo:t and dure, 


yet tt is not lawful fo: 


and the 
Officer beheadeth him, oz on the contrariwile 
putteth him to pain fozt. and dure, where he 
Would brhead him, he offendeth the Law, Ind 
if an Officer which hath authouty to put a 
man to death may not put him to death but ac⸗ 
co:ding to the Judgement, then methinketh it 


+ ſhould follow that, moe tronger, a Stranger 
may not put ſuch a man to death of His own 


authozity without commandment of the Law. 
But if the Judgement be thet he ſhall be 
hanged in Chatnsg, and the Officer hangeth him 
in other things, and not in Chains, J ſup= 
pole he is not gutlty of His death. But tome 
ſay he ſhall there make a Fine to the King, be⸗ 
cauſe he Hath not followed the words of the 
Judgement. 

Alſo if a man that is no Officer would ar⸗ 
reſt a man that is outlawed, abjured, oz attain⸗ 
ted ok Murther oz Felony, as ts afoꝛe ſatd, and 
he difobeyeth the Irreſt, and by reaſon of the 
dtſobedience he is flain; J ſuppoſe the other 


ſhall not be impeached koꝛ his death; fo: it 18 
! {awful unto every man to take ſuch perſons, 
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take ſuch perſons , and to bzing them koꝛth 
that they may be oꝛdered accoꝛding to the Law. 
But if a Capjas be directed unto the Sheriff 
to take a man in an Action of Debt oz Tre(ſ= 
paſs, there no man may take the man, but he 
have autho:icy from the Sheriff: and tk any 


man attempt of his own authozity to take him, © 


and he refifteth, and in the reſiſting is ſlain, he 
that would have taken him is guilty of his 
death, 


CHAP; XLII, 


EF Whecher a man ſhall be bounden by the act or of « 
fence of his Seryant or Officer. 


1 N the laid Summe, called Summa Angelic, 
in the Title Vominus, 4. Paragraph, is ask⸗ 
ed this Queſtion whether a man ſhall be char⸗ 
ged fo: his Houſhold : and it is ſaid that there 
he ſhall when the Houſhold offendeth in an ok⸗ 
fice oꝛ miniſtry that the Maſter is the chief 
Officer of, and he hath the wozk and the p2ofit 
of the Houſhold: foz it ſhall be his default that 
he would chuſe ſuch Servants. foz he ought 
to appoint han: perſqns. But it ts ſaid 
there, that it is to be underſcood civilly, and 
not criminally. whereby, ag it is ſaid there, 
he that is a Hovernour is bound koz the of= 


| fence of his Officers : and that the ſame is to 


be holoen of a Captain, that he ſhall be bound 
fo: the offence of his Squires, and an Yoſt fox 
his Gueſt, and ſuch other, Neverthelels it 
ig (aid there, that certa n Doctozs, there tehear⸗ 
ſed, ſajd thereto, that if the Office be an open 
oe 
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oz publick Office, as an Office of power, z 
other like, it ſufficech to bzing fozth him that 
offcnded : But it is otherwile tf it be not a 
pub;ick Office, but an Yoſt oz a Taverner, oz 
other like. But if the Houſhol d offend not in the 
Difice the Lozd ts not bound as to the Law, 
but in Conſcience he is bound it he were in de= 
fault by not coxrecting them; foz he is bound 
to cored them both by wo2d and Example, and 
if he find any cozrigible, he is bound to put 
him away, except that he Have pꝛelumptions, 
that it he do ſo, he will be the wozſe, and then 
he may doe that he thinketh beſt, as he is ex⸗ 
cuſed and elſe not:Foz to ſuch perſons it is ſaid, 
Error qui non relattito!, approbarur, that is to (ay, 
an Errsur that is not reſiſted is app2oped, 
And though iivers of the l(apings befoze re⸗ 
hearſed agree with the Law of the Reaim, 
pet all do not ſo; and alſo they that do are to be 
obſerved by authozitp of the Law of the 
Realm, and not by the autho:ity alledged in 
the ſaid Paragraph. And therefoze J intend 
to treat ſomewhat where the Maſter ſhalt be 
charged by his Servant oꝛ Deputy, oz by them 
that be under him in any Offcce, and where not: 
and then J intend to toush lome other things, 
where the Maſter after the Laws of the Realm 
ſhail be charged by the act of his Servant in 
other Caſes not concerning Offices, and where 
not. 

Firſt, if a man be committed to ward upon 
Arrerages of Accompt, and the Keeper of the 
P2tſon luffereth him to goe ct large, then an 
Action of Debt (hilt lic againſt him. And if 


he be not ſufficient, then it lieth againſt him 
that 
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that committed the keeping of the Pꝛiſon unto 
Him, angthit is by reaſon of the Statute of 
W-itmia't, 2. ca», t. Alſo ik Batlifs of Fran⸗ 
chiles that have Return of w:its m +ke a falſe 
Return, the pacty ſhift have Bverment ag⸗inſt 
ir, as wellok too little F(Cues as of other 
things, as well as he ſhall have agatuſt he 
SyeriX; but all che punichment (all be one iy 
upon the Bilitk, and not upon the Lord of the 
Franchiſe: and that doth appear by the Sta= 
tut? made in the fir year of King Edv. z. the 
1. Chapter. Bat if an WU ader-ſher:f make a 
Return whereupon the Sheriff hall be amer= 
ced, there the Þigh-ſh:ri& ſhall be amerced, foz 
the Return is made exp:eſly tn his name. But 
if it be a falle Return whereupon an Acton of 
Diſceit lieth, in that caſe it may be bzought a= 
gainf the Under chertff. Ind ſ# thereof the 
D:atute that is called Statutum de male retur- 
nantibus Brevia, 

Alle if che King's Butler make Deputies he 
Hall anſwer fo: His Deputies as fo: Himſelf : 
as appeareth in the Statute made in the 21. 
year of King Edw. the 3. De Ptoditionibus, the 2 1. 
Chapter. | 

Alſo in the Statufe that is called Staruram 
Scaccarii, tt is Enacted, among other things, 
that no Officer of the Erchequer ſhall put a= 
ny Clerk under him, bat ſach as he will an= 
ſwer foz And fozalnuchas the Statute is 
general, it fxmeth that he ſhall anſwer as well 
toꝛ an unttuth in any ſach Clerk ag for an o⸗ 
verſtght. 

lo in the 14. year of Ring Ed. the 3 cr. 9. 
it is Enacted that all Gaols ſhall be appointed 
agatn 
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again to the Shireg. and that the Sheriff halt 
have the keeping of them, and that che Sheri 
ſhall make ſach Under⸗garbeins fo: the which 
they will anſwer, Ind nevertheleſs J ſuppoſe 
thatif thece be an Eſcape by default of the 
Gaoler, that the King may charge tye Gaoler, 
ik he will. But it is no doubt but he may charge 
the Sheriff, by reaſon of this Statute, if He 
will. Bur if it be a willful Eſcape in the Geo- 
ler, which is Felony in him, the Sheriff ſhatl 
not be bound ts anſwer to the Felony, ne none 
other but the Gaoler Himſelf, and they that aſ⸗ 
ſented to him. 

F:iſotf a man have a Shertfwick, Concka⸗ 
bleſhip oz Batlywick in Fe, whereby he hath 
the keeping of P2tloners, tf he tet any ro ves 
plevin that be not replevtſhable, and thereof 
be atcatnt, he ſhall lee ſe the Office, Kc. Ind ie 
it be an Unnder-ſheriff, Conſtable 02: Bazlif, 
that hath che keeping of the Pꝛikon, that doth 
it without knowledge of the Lozd, he ſhalt 
Have Impzifonment by three pears, and after 
fhalil be ranſomed at the King's will: as ap⸗ 
pe areth in the Statute of Welt. 1. the 15. Cha. 
And lo it appeareth that, in this Cale, he that 
is the Lozdof the Pꝛiſon is not bound to an= 
wer fo: the Dfence of them that Have the rule 
of the B:tſon under him, but that they watt 
have the puniſhmenc themfelves fo2 their miſ= 
demes nonr. Alſo there ig a Statute made in 
the 27. pear of King Ed. 3 the 19. Chap. that 
is called the Statute of the Draple, whereby 
tt is ozdatned, that no Merchant, ne none o⸗ 
ther mon, ſhall not treſe their Gods for the 
Treſpaſs oz Fozfeit of their Servants ; = 
ict 
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leſs it be by commandment of his Maſter, oz 
that he offend in the Office that his Maſter 
Hath put him in oꝛ elſe that the Maſter ſhail 
be bound to anſwer fo: the Ded of his Servant 
by the Law-merchant, as in ſome place it iS 
uſed. 

Aldo it is enacted in the 14. year of King Ed- 
ward the 3, the 8 Chapter, that wapentakes 
and Bundzeds that be ſevered from the Coun= 
ties ſhall by adjoyned agatn unto them and 
that if the Sheriff hold them in his own 
Hands, that He ſhall put in them ſuch Wailiffs 
that have Lands ſuffictent, and thoſe foz which 
He will anſwer, and that if he let them to 
ferm, that they be let to the ancient ferm: 
but after it is piohibited by the Dtatute of 
the 22. pear of Ring H. the 6. the ro. Chap⸗ 
ter, that no Sheriff ſhall let his Batliwicks 
noz Wapentakes to ferm. And when they 
be once in the Sheriff's own hands, and the 
Sheriff put in Batliffs, they be but as Un⸗ 
der- bailiffs to the Ring, and the Sheriff the 
High Bailiff, and they in manner the She⸗ 
riffs Servants, and put in onelp by him: 
and therekoꝛe by the ſatd Statute of King Ed- 
ward the 3. he ſhall anſwer foz them, if they of- 
fend in their Office. But tf the Sheriff let them 
to ferm, then though the Sheriff offend the 
Dtatute in that doing, pet whether he ſhall be 
charged foꝛ their misdemeano: tn the Office oz 
not, is a great doubt in ſome men; koz they ſay 
that this Statute is onelp to be underſtood 
where the Batliwicks be in theDherif's hands, 
but here they be not ſo ne the Batliffs be not 
His Servants, but his Fermours: Ind 2 
oꝛe 
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foze they ſay, that if the Sheriff ſhall be char= 
ged foz them, it is by the Common Law, and 
not by the Statute afozeſatd Alſo in the ſe⸗ 
cond year of King Heory the flxth the 14. Chap. 
tt is enacted that Officers by Patent in every 
Court of the King, that by virtue of their 
Office have power to make Clerks in the.ſaid 
Courts, ſhall be charged and (won te make 
ſuch Clerks under them fo: whom thep wilt 
anſwer. Alſo the Yoſpitalers and Templers 
be p2:ohibir they halt hold no Plea that be= 
longs to the King s Cour:s,upon pain to pield 
Dammages to the party grieved, and to make 
Ranlome ro the King : that the Supertours 
all anſwer foz their Obediencers, as foz their 
own deed. Weit. 2. cp. 43. Alſo the Serjeant 
of the Catery ſhall ſarigsfie all che Debt, Dam⸗ 
mages and Executions ther ſhail be recovered 
againſt any that is Purveioz o IAchatoz under 
him. that oftend ageinſt the Dratute of xxxvi. 
of Ew, the itz. oz againſt the Statute of rxiv. 
of Henry the vj. in Caſe the Purveio: ez Fcha=z 
to2 be not lutticient, ac. And the party Plain⸗ 
tiff ſhall have a Scire facias again? the ſaid Ser= 
zeant in this caſe to have Execution, eg ap= 
peareth in the 24 year of King Henry the vj. the 
1. Chapter. 

Fiſotf a man He ſent to Pꝛiſon upon a Sta⸗ 
tute- merchant by the Mayoz befoze whom the 
Recoagnilance was taken, and the Gaoler 
will not recetve him He ſhall anſwer fo: the 
Debt, if he have wherewith; and if not, then 
he ſhall anſwer that committed the Gaol to him, 
as appeareth in the Statute called the dtatut:- 
merchant, 

And 
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And if outragious Toll be taken in the 
. Town-=tucrchant, if it be the King's Town let 
co Farm. the King ſhall take rhe Franchiſe of 
the Marker into his hands : end if it be done 
dy the Loꝛd of the Town, the King ſhaili do in 
likewile: and ik it be done by rhe Bailiff, un⸗ 
Knowing to the Lore, he ſhail pield again as 
much as he hath taken, and ſhail have Jmp2t= 
ſonment of 40 days. And fo it appeareth that 
the Loꝛd in this Cale ſhall not aniwer for his 
Warliff, Weft, 1. cap 30, And in ail the Caſes 
befoze rehearſed, where the Saperiour is chars 
ged by the default of him that is under him, He 
in whole default His Superiour is ſo charged 
ts bound in Conſcience to refto:e him that is fo 
charged tyzough his default: except the Cale 
befoze rehearſed of the Hoſpitalers, foz all that 
the Obedtencer hath is the Superiour's if He 
will take it. Ind rherefoze what recompence 
tall be made by the Obediencer in that Caſe, ts 
at the will of the Superiour. Ind now J in= 
tend to ſhew che ſome particular Caſes, where 
the Mater efcer the Laws of the Realm Hall 
be charged by the act of His Servant, Bailiff, 
02: Deputy, and where not; and ſo f.z to make 
an end cf this Chapter. 

Firſt, Fo: Treſpaſs of Battery, oz wzong= 
ful Entcy into Lands oꝛ Tenements, ne yet foz 
Feiony oz Murther, the Maſter ſhall not be 
charged foz his Dervant,unlefs he did it by his 
Co! '1mnandmentc 

Alto it a Servant bozrow money in Hts 
Mader's name, the Maſter ſhall not be char⸗ 
ges with it unleſs it come to his uſe, and that 
by his allent. Ind the lame Law is, if a _ 

anc 
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vant make a Contract in his Maſter's name, 
the Contre> ſhall not bind his Maſter, unleſs 
it were by his Maſter's Commandment , oz 
that it came to the Maſter's uſe by his aſſent, 
But if a man fend his Servant to a Fair oz 
Market to buy foz him certain things, though 
he command him not to buy them of no man in 
certatn, and the Servant doth acco:Ding, the 
W aſtet ſhall be charged: but if the Servant 
en that Caſe buy them in his own name, noc 
ſpeaking of his Miſter, the Meſter ſhall not be 
Charged, unleſs the things bought come to his 
ule. | 

Alſo if a man lend his Servant to the Mar⸗ 
Ket with a thing which he knoweth to be de= 
fective, to be ſold to a certain man, and he lei⸗ 
leth it to him, there an I>nion lieth again 
the Maſter : but if the Maſer biddeth him 
not lei it to any perſon tn certain, but general= 
ly to whom he can, and he ſelieth it accozding. 
there lieth no Iction of Dilcect againſt theMa= 
ter. 

Fiſo if the Servant kep the Maſter's fire 
negligentlp, whereby His Maſter s Youle is 
bzent and his Neighbour's «ilo, there an Ad: 
on lieth againſt the Maſter. But if the Servant 
bear Fire negligentiv in the Street, and there= 
by the Þ-uſe of another ts burned, there lieth 
no Action again@ the Maſter. 

Alſoſt a man deſire to lodge with one that is 
no common Yoſtler, and one that is Servant to 
him that he lodgeth with robbeth his Chamber, 
his Maſter ſhall not be charged fo: the Bobbing: 
but if he had been a common Yoltler, he ſhould 
have ben charged, 

; Al ſo 
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Alſo if a man be Gardein of a P:ifon whete= 
in is a man that is condemned tn a certain 
ſumme of money, and another that is in Pꝛi⸗ 
fon foz Felony, and a Servant of the Hardein 
that hath the rule ot the Pꝛiſon under him wil⸗ 
fully letteth them both eſcape ; in this Caſe the 
Gardein ſhall anſwer fo: the Debt, and ſhall 
Pay a Fine fo: the Eſcape of the other, as foz a 
negltgent Eſcape, and the Servant onely ſhall 
be put to anſwer to the Felony fox the wilful 
Eſcape. 

Alſo if a man make another his general Re= 
cetver, and that Recetver recetveth money of a 
Creditoz of his Miſter, and make.h him Ac= 
quittance, and atter papeth not His Maſter ; 
pet that Bayment diſchargeth the Crecitour : 
but if the Treditour had taken an Acquirtance 
of Him without paying him His money, that 
Acquittance onely were no Bar to the Maſter, 
unleſs he made him Receiver by wziting, and 
gave Him autho:tty to make Acquittances, and 
then the autho:ity muſt be ſhewed. Ind if the 
Creditoꝛ in ſuch Caſe, by agreement berten 
the Receiver and him, delivered to the Recet= 
ver an Hozle oz another thing in recompence 
of the Debt, that Delivery difchargeth not the 
C reditour, unleſs it be delivered over unto the 
Maſter, and he agre to it. Foz the Receiver 
hath no ſuch power to make no ſuch Commuta⸗ 
tion, but his Maſter give him ſpecial command= 
ment thereto. 

Alſo if a Servant ſhew a Creditour of his 
Mater, that his Maſter ſent him fo: his mo= 
ny, and he papeth it unto him; that Payment 
diſchargeth him not, tf the Maſter did not * 

im 
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him fo: it indeed, except that it came after unto 
the uſe of the Maſter by his aſſent. 

Al ſo if a man make a Bailiff of a Manoz,and 
after the Lozd of whom the Manoz is holden 
grant the Seigniozie to another, and the 
Wailif after payeth the Rent tothe Gzantee ; 
that payment of the Rent counrecvatleth no 
Attozument, though tt were by Fine ne ſhall 
not bind his Maſter , till he attozu Himſelf : 
but if the Lozd of whom the Land is holden 
diſſeiſed one of the Seigmozie, and the Bai= 
iiff payeth the Rent to the Heir of the Lozd, that 
is a go Seiſin to the Heir, though the Bail 
had no commandment of his Maſter to par 
it: fo; it delongeth to his Office to pay Rent= 
- "oy » but not Rent-charge, as ſome men 
ap, 

Alſo an Encrochment by the Batliff hall 
not bind the Maſter in Ivowzy, if he had no 
commandment of the Maſter to pay it. Allo ik 
there be Lozd, Melne, and Tenant, and the 
Tenant holdeth of rhe Mcſne ag of His Maz 
no: of D. the Meſne maketh a Batlif, and after 
the Tenant maketh a Feoffmeat, the Feoffce 
tende h notice to the Builiff. and he accepteth 
his Rent with Arrerages; this notice halt 
not bind the Loꝛd, ne cempel him to alter his 
Avow2y : fo; the Office of a Bailiff Rretcheth 
not thereto, but he muſt have therein a ſpecial 
commandment of his Maſter PYAiſoik a Ser= 
vant ride on his Maſter's Ho:le, to doe an 
errand fo: his Maſter, into a Town that hath 
autho:ity to make Attachments of Goods 
upon Hlatnts of Debt. gc. and rhere, upon a 
Plaint of Debt made agatnſ the Servant, the 
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Alſo if a man be Hardein of a P:ilkon where = 
in is à man that is condemned tn a certain 
ſumme of monep, and another that ts in Pꝛi⸗ 
{on foz Felony, and a Servant of the Hardein 
that Hath the rule of the Pꝛiſon under him wil⸗ 
fully letteth them both eſcape ; in this Cale the 
Gardein ſhall anſwer fo: the Debt, and ſhall 
pay a Fine fo: the Eſcape of the other, as for a 
negltgent Eſcape, and the Servant onely ſhall 
be put to anſwer to the Felony foz the wilful 
Eſcape. 

Alſo if a man make another his general Re= 
cetver, and that Recetver recetveth money of a 
Credito: of his Miſter, and make.h him Ac= 
quittance, and after payeth not his Maſter ; 
yet that Bayment diſchargeth the Crec1tour : 
but if the Tre ditour had taken an Acquittance 
of him without paping him His money, that 
Acquitt ance onely were no Bar to the Maſter, 
unleſs he made htm Receiver by wziting, and 
gave Him autho:tty to make Acquittances, and 
then the authoꝛity muſt be ſhewed. Ind if the 
Creditoꝛ in ſuch Caſe, by agreement bertFen 
the Receiver and him, delivered to the Recet-= 
ver an Hozle oz another thing in recompence 
of the Debt, that Deltvery diſchargeth not the 
C reditour, unleſs it be delivered over unto the 
Maſter, and he agree to it. Foz the Receiver 
hath no ſuch power to make no ſuch Commuta⸗ 
tion, but his Maſter give htm ſpecial command= 
ment thereto. 

Alſo if a Servant ſhew a Creditour of his 
Water, that his Maſter ſent him foz his mo= 
ny, and he payeth it unto him; that Bayment 
diſchargeth him not, tf the Maſter did not —_ 
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him fo: it indeed, except that it came after unto 
the uſe of the Maſter by his aſſent. 

Al ſo if a man make a Bailiff of a Manoꝛ, and 
after the Lozd of whom the Manoz is Holden 
grant the Setgniozie to another, and the 
Wailiff after payeth the Rent to the Gzantee ; 
that payment of the Rent countecvatleth no 
Attozument, though tt were by Fine ner ſhall 
not bind his Mater, till he attozu Himſelf : 
but if the Lozd of whom the Land is Holden 
diſſeiſed one of the Detgmozie, and the Bat= 
iiff payeth the Rent to the Heir of the Lozd, that 
is a go Seiſin to the Heir, though the Bailiff 
Had no commandment of his Maſter to par 
it: fo; it delongeth to his Office to pay Rentz 
- vat; but not Rent-charge, as ſome men 
ap, 

Alſo an Encrochment by the Batliff ſhalt 
not bind the Maſter in I'vowzy, tf he had no 
commandment of the Maſter to pay it. Allo ik 
there be Lozd, Melne, and Tenant, and the 
Tenant holdeth of rhe Mecſne as of His Maz 
no: of D. the Meſne maketh a Satlif, and after 
the Tenaut maketh a Feoffmeat, the Feoffce 
tende h notice to the Bailiff. and He accepteth 
his Rent with Arrerages; this notice ſhall 
not bind the Loꝛd, neccmpel him to alter his 
Avowzy: foz the Office of a Bailif retcheth 
not thereto, but he muſt have therein a ſpecial 
commandment of his Maſter Alſo ik a Ser= 
vant ride on his Maſter's Ho:le, to doe an 
errand fo: his Maſter, into a Town that hath 
autho:ity to make Attachments of Goods 
upon Blatnts of Debt sc. and rhere, upon a 


| Blaint of Debt made again the Servant, the 
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Maſter's Hoꝛſe is attached by the Officers, 
thinking that the Mozſe were his own, and, be= | 

cauſe the Servant appeareth not, the Officers 
ſeiſe the Hozle as fozfeit; in this Caſe the Lo:d *' 

ſhall have an Action of Treſpaſs againf the | 
Dfftcers, and this Attachment foz the Debt ok 
His Servant ſhall not bind him, ac. But that 
an Hoſt oz keeper of. a Tavern ſhall be charged 
fo: their Gueſts, unleſs it be done by their aſſent ' 


and commandment, J do not remember that J 
Have read it in the Laws of England, 


CHAP. XLII. 


CE Whether a Villain or a Bondman may 
give away his Goods. 


Doct. I T appeareth tn the ſaid Sum, called 


Summa Angelica, in the Title Donatio 
prima, the 9 Paragraph, that a Bondman, oz 


a Religious man, a Monk, ne ſuch other that | 


Hath nothing in pꝛoper, map not give, but it be 
by licence ok their Supertour : but that ſay= 
ing is not, as it is ſatd there, to be underſtcod 


of Religious perſons that have lawful Mint= | 


tration of Gods; foz tf they give with a cauſe ' 


reaſonable, it is good, but without caule they 
may not. 


Alſo if they by the licence of the Pꝛelate, with | 


the counſel of the moze part of the Covent, a= 
bide at Schol oz go on Pilgrimage, they may 
give as other honeſt Scholars and Pilgrims be 
reaſonably wont to do : and they may alſo give 
Aims where there is great nerd, if they have no 
time to ask licence. 5 
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Alſo if they ſe one in extreme neceſſity, they 
may give Aims though their Superiours pꝛo⸗ 
Htbie them, foz then all things be in com= 
mon by the Law of God. And therefoze thep 
be bound foz to doe it, es appeareth in the 
fozeſatd Summe, called S:mma Aogelica, in the 
Title Elecmoyna, the 6 Paragraph. Doth not 
the Law of England agree with theſe diverſt= 
ties. 

Stud. Fozaſmuch as the Queſtion is onelp 
made whether a Milleinez a Bondman map 
give away his Goods oz not, and it ſeemeth 
that, aftet the afozeſaid Summe, in the Title 
which thou haſt befoze rehearſed, that He, ne 
none other that hath no Mꝛoper ty, may not 
give, whereby it apprareth that the ſaid Hum 
taketh it that 2 Bondman ſhould Have no P20= 
perty in his Goods, and that thereid:e Hig 
Gift ſhould be void ; J ſhall fomewhat touch 
what P2operty and what «uthozity a Wil= 
tatd Hath in his Goods after the Law of the 
Heatm, and what authozity the Lozd hath over 
them. And J will leave the diverſities that 
thou haſt remembzed befote of Religious per= 
ſons to them that li to treat farther therein 
hereafter. | | 

Fitſt, it a Uillain have Gods either dy his 
own pꝛopet buying and ſeiling, oz otherwiſe by 
the gift of other men, he hath as perfect a Pꝛo⸗ 
perty, and alſo as whole Jatereſt in them, and 
may as lawfully give them away, ag any Fre= 
man mar. But tf the 'KLozd ſeiſe them be= 
koze his Gift, then they be the Lozd s, and 


the Intereſt of the Millain therein is deter⸗ 
wine 


E 3 Aiſo 
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Aiſo if the Loꝛd ſeiſe part of the Gods of his 
Uiilain in the name of all the Goods that the 
Uillain hath oz ſhall hereafter have, that Sei- 
ſure is good foz all the Goods that he had at 
the time of the Heilure. But if Goods come to 
the Willain after the Seiſure, he may lawfully 
give them away, notwichſtanding the lald Sei⸗ 
ſure. 

Jiſo if the Lozd claim all the Goods of the 
Uillatn, and ſeiſeth no part of them; that Det- 
ſure is void, and the Gift of the Utllain 18 gd, 
notwithſtanding that Seiſure. 

Alſo it a man be bound to a Uillain in an 
Obligation in a certain ſum of mony, and t he 
4 oꝛd ſeiſeth the Obligation; then the Obliga⸗ 
tion is his, but pet he can take no A dion there⸗ 
upon but in the name of the Uiltain: and there⸗ 
foe if the Uiilatn releaſe the Debt, the Loꝛd 
es barred by that Releaſe. 

Alſo if a woman be a Miet, and ſhe marrieth a 
Fre-man, the Gods immediately by the Mar⸗ 
rtage be the Hugband's,and the Lozd ſhall come 
too late to make any Seilute. And if the Huſ=z 
band in that caſe maketh his wife his Execu⸗ 
trix, and dieth, and the wife taketh the ſame 
Gods again cg Executrix to her Hugband; yet 
| it ſhall not be lawful fe the Loꝛd to take them 

vg from her, thou be a tet a bef 


. 5 i the Marriage. 
. Ale if $@ds be given to a man to the ule of a 
100 Utltain, and the Loꝛd ſeiſeth thoſe G ˖ds . the 


Deiſure, after ſome men, is god by the Sta⸗ 
tute made tn the 19. year of Ring H. 7. where= 
by tt is enacted, that the Lozd ſhall enter into 
Lands whereqf other perſons be ſeiſed to — 
ule 
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uſe of his Uillain : and they ſay that the ſame 
Statute ſhall be underſtood by equity of Gods 
in uſe, as well as of Lands in uſe. 

Alſo if a Uillain be made a Pateft, yet ne⸗ 
vertheleſs the Lozd may ſeiſe his Goods and 
Lands, as he might befo:e : and untill the Sei= 
ſure, he may alten them and gtve them away, 


as he might befoze he was Pꝛieſt. Ind in this 


Caſe the Lozd map order him, ſo that he ſhall 
do him ſuch ſervice as belongeth to a Pꝛieſt to 
do befoze aup other: but he may not put him to 
no labour noz other buſineſs but that is Honeſt 
and lawful fo: a P3teft to do. 

Alſo if a Uillain enter into Religion in his 
yearof P;of, he may diſpoſe his Gods as he 
pa done befoze he took the Yabit upon 
him. 

Blſo in like wife the Lozd mar ſeiſe his 
Goods as he might have done be foꝛe: but tf hs 
after make Executo:s, and he pꝛofeſſe d, and the 
Executo:s take the Goods to the perfozmance 
of the will; then the Loꝛd may not ſeiſe the 
Goods though the Executoꝛs have them to the 
perfo:mance of the will of him that is his 
Uillain ; noz in that Caſe the Lozd may not 
leiſe his Body, ne put him to no manner of 


Labour, but muſt ſuffer him to abide in his 


Religion under the obedience of his Superi= 
our, as other Religious perſons do that be not 
bounden, And the Lozb hath no remedy in 
that Cafe foz loſs of his Bondmen, but onely 
to take an YPction of Treſpaſs agatuſt him 
that recetved Him into Religton without his 
licence, thereupon to recover Wammages es 
ſhall be eſſeſſed by xij. men Many other Caſes 

T 3 there 
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thtre be concerning the Gift of the Goodg of a 
Wain, whereof J ſhatlipeak no nioze at this 
time; fo: this that I have ſaid ſufficeth to ſhew, 
that the knowledge of the King's Law is right 
expedient to the god oder ot Conlciente con⸗ 
cerning ſuch Goods. 


CHAP, XLIY. 


lk a Clerk be promoted to the Title of his 
© Patrimony, and after ſelleth his Patri- 
mony, and after tallerh to Poverty, 
whether ſhzll he have his Title 
therein, or not? 


N the ſaid Hum, called Roſells, in the Title 
Clericus quarru:, the 24. Articte, it is asked, 


It a Clerk be p:omoted ts the Title of his 


Patrimony , whether he may alten it at his 
pleaſure; and whether in that Altenatlon the 


ſolemnity needeth to be kept that is to be kept 
in Altenations of things of the Church: and it 
is anſwered there, that it may not be aliened ! 
no moꝛe then the Goods of a Spiritual Bene⸗ 
fice, if it be accepted foz a Title, and expzeſly | 
aſſigned unto him, lo that it ſhould go ag into 


a thing of the Church, except he have after a⸗ 


nother Benefice whereof he may live. But if | 
it be ſecretly aſligned to his Titke, ſome agree |} 
it may be altened. Ind in this caſe, by the Laws 


of the Realm, it may be lawfully altened, whe- 
ther it be ſecretiy oz openly aſſigned to the Ti- 


tle ; foz the O:dinary, ne pet the party Himſelf, f 
after the old Cuſtome of the Realm, have no 
authozity to bind ane Inheritance by authozity | 
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of the Dpiritual Law: and therefsze the 
Land, after it is aſſtgned and accepted to be 
his Title, ſtandeth in the ſelf-ſame Caſe to be 
bought, ſol d, charged,oz put in execution, as it 
did bekoze. And there feze it is ſomewhat to 
be marvelled, that Odi nartes will admit ſuch 
Land foz a Title, to the intent that he that 
is pꝛomoted ſhould not falt into extreme Po= 
verty , oz gore openly a-begging, without 
knowing how the Common Law will ferve 
therein: koz of mere right all Jnherſtances 
within this Realm ought to be 0zdered by the 
King's Laws, and Inheritance cannot be 
bound in this Realm but by Fine, oz ſome o⸗ 
ther matter of Becozd, 62 by Feoffment, oz 
ſuch other, oz at leaſt by a Bargain that chan= 
geth an Ule. And over that to aſſign a State 
fo2 term of life to him that hath a Fee-flmple 
befoze, is void in the Laws of Englard, without 
tit be by fucha matter that it wozk by way 
of Concluſion oz Eſtoppel; and in this Caſe 
is no ſuch matter of Concluſion : and there= 
fo:e all that is done tn ſuch Caſe tn aſſigning 
of the ſaid Title is void. Alſo there is no Yn= 
tereſt that a man hath in any Mano:, Lands 
oz Tenements fo: term ok like, fo2 term of 
years, oz otherwiſe, but that he by the Law of 
the Realm may put away his Right therein 
if he will. Ind then when this man alieneth 
hig Land generally, it were againſt the Law 
of the Realm that any Jntereſt of ſuch a 
Title ſhould remain in him again his own 
Sale: and there is no diverſity , whether 
the Yllignement of the Title were open oz 
ſecret, and ſo the Title is votd to all — 
| nd 
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And in like wiſe, if a Houſeof Religton, o: 7 
any other Sptritual man that hath granted @ | 


Title after the Cuſtome uſed in ſuch Titles, 


ſell all the A ands and Goods that they have; 
that Sale, in the Laws of England, is god ag 
againſt the Title, and the Buter ſhall never 
be put to anſwer to the Title. Alſo lome lay, 
that upon the cen. mon Titles that be made 
daily in ſuch Caſe, that if he falt to Poverty 
that hath the Title, hr is without remedy : fo: 


they be ſo made, that at the Common Law 


there is no remedy foz them; andif he take a 
Duit in the Spiritual Court, many men ſay 
that a Prohibition o a Prxmurire lieth. And 
therefoze it were good foz P:dinarr's in ſuch 
caſe to counſel with them that be learned in the 
Law of the Bealm to have ſuch a Fozm de⸗ 
viſed foz makeing of ſuch Titles, that, if ned 
be, would ſerve them that they be made unto ; 
o elle let them be pꝛomoted without any Tt-= 
tle, and ts truſt in God, that if they ſerve 
him ag they ought to do He will p:ovide fo: them 
to have ſuffictent foz them to live upon. And 
bellde theſe Caſes that J have remembꝛed be⸗ 
foze, there be many other Caſes put in the ſatd 
Summg fo; the well⸗ozdering of Conſcience, 
that, ag methinketh, are not to be obſerved 
in this Realm, neither in Law noz Conſci⸗ 
ence. 

Doct. Doſt thou then think that there was 
defaylt in them that dꝛewethe ſatd Humg, and 
put therein ſuch Caſeg and ſuch Solutions 
that, ag thou thinkeſt, hurt Conſcience, rather 
then to give any light to it, ſpecially es in this 
Bealty. ; 

Stud, 


i 
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Stud. I think no default in them, but J think 
that they were right well and charitabiy occu= 
pied. to take ſo great pain and labour as they 
dtd therein, fo: the wealth of the people, ano 
clearing of their Conſcience:foz they have thete 
by given a right great light in Conſcience to all 
Countreys where the Law Civil and the Law 
Canon be uſed to tempo:al things. But as fo: 
the Laws of this Realm they knew them Rot, 
ne they were not bound to kuow them: and if 
they had known them. it would little have hol= 
pen them foz the Countreys that they moſt ſpe⸗ 
cially made their Treatiſes fo:. Ind in this coun= 
trey alſo they be right neceſſary and much p:off= 
table to all men, foꝛ ſuch doubts as riſe in Con- 
ſcience in divers other manners not concerning 
the Law of the Realm, And J marvel greatly, 
that none of them that in this Realm are mot 
bounden to do that in them is to keep the people 
in a right judgment, and in a clearneſs of Te .1- 
ſctence, have done no mo:e tn time peſſed to have 
the Law of the Realm known then they Have 
done: foz though ignoꝛance may ſometimes er= 
cuſe, pet the knowledg of the truth and the true 
judgment is much better; and ſometime though 
Ignoꝛance excuſeth in part, it excuſeth not in 
all: and thercfoze methinketh they did very wel, 
(f they would pet be callers on to Have that 
Point refozmed as ſhoztly as they could. And 
now becauſe thou haſt well ſatisfied my mind in 
many of theſe Queſttons that J have made, J 
purpole foꝛ this time to make an end. 

Do&. I pꝛay thee pet ſhrw me, oz that thou 
make an end, moe of theſe Coſes, that after 
thine opinton be ſet tn divers Bols of Learn= 
ing 
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ing of Conſcience, that, as thou thinkef, foz 0 
lack of knowledge of the Law of the Realm 


do rather blind Conſcience,' then give a light 


Untoit : fo: ik tt be ſo, then, ſurely, as thou | 
Haft ſaid, it would be reformed, Foz J think *' 
verily, the Laws of the Realm in many caſes ' 


muft in this Realm be obſerved as well in 


Conſcience, ag in the judictal Courts of the 


Realm. 

Stud. J will with good will ſhew to thee 
choꝛtly ſome other Queſtions that be made in 
the ſatd Humme, to give che another occaſion 
to lx theretn the Opinions of the ſaid, Hums, 
and to ſe farther thereupon how the © pintons 
and the Laws of the Realm doe agree together. 
And yet beſides theſe Mueſtions that JF intend 
to ſhew unto thx, there be many other Q ueſti⸗ 
ons of the laid Summs that had as great nerd 
to be moze platniy. declared acco:ding to the 
Laws of the Realm, as thoſe that J ſhall ſhew 
thee hereafter, 02 ag J have ſpoken of befoze. 
But to the Caſes that J ſhall ſpeak of here- 
after I will chew the nothing of my conceipt in 
them, but will leave tt to other that will of 
— take ſome farther pain hereafter in that 
debate, — 
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CHAP. XLV. 


Diets Queſtions taken by the Student out of the 
Sums, called S mm Roſella and Summa Angeli- 
ca, which he thinketh neceſſar y to be looked 
upon, and to be ſeen how they ſtand 
and agree with the Law of 
the Realm. 


; T Þ E rf Queftion is this, Whether a Cuz 


ſtome may bzeak a Law poſitive, Summa 
Roſella, Titulo Conſuerude, Parag. 13, 

The ſecond is, It a man attainted oꝛ baniſhed . 
be reſtozed by the Pzince, whether ſhall that 
KBeſtitutton ſtretch to the Gods ? Summa Roſei= 
la, in the Title Damnacus, in pr incipio, 

Item, Jf a man that is outlawed of Felony, 
abjured oz attainted of Murther oz Felony, oz 
he that is an Aſciſmus, may be ſlain by Stran= 
gers: and ſ& like matter the:eto, Summa Angel. 
in the Title Aiciſmus, Parag. 11. 

This Queſtion is ſomewhat anſwered to in a 
new addition, as appeareth befoze in the 14, 
Chapter, 

Item, whether the Maſter ſhall be bound by 
the act oz offence of his Servant oz Officer. 
Summa Angelic, tn the Title Dominus, Paz 
rag. 4. 

This Queſtion is anſwered to in an addi⸗ 
tion, as appeareth befoze in the xliz Chap= 
ter. 

Item, whether a Uillain may give away his 
Goodg. Summa Angelica, in the Title Donacio 


rim?, Parag. 9. ; 
* This 
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This Queſtion is anſwered to in an addition, 
as appeareth befoze in the 43 Chap. | 

Item, whether an Abbot may give, gc. Sum⸗ 
ma Angelica, in the Title Donatio 1. Parag. 10. 
& 11. 


Item, whether a woman⸗ covert may give a- 
way any Gods, And it is anſwered, Summa An- 
gclica, in the Title Donato, 1 Parag. 11 that ſhe | 


may not, without Che Have Goods beſide her 
Dowze, but only in Þlms. 

Item, It a man do Treaſon, whether his Gift 
of Goods after, befoze Ittainder, be good. Sum- 
ma Angelica, in the Title Donstio 1. Parag. 12. 
And it {zxmeth there it may, and look Summa An- 
telics, in the Title Alicnatio Parag. 24. 

Item, Jf a man wittingle make a Contract 
between two Kingfolk, oz other that may not 
Tawfully marry together, whether he hath foz⸗ 
fett his Goods. Summa Ang. in the Title Dona- 
tio 1. Parag. 14. 

Item, whether the Father may give to the 

on. Summa Angel. tn the Title Vonstio prims, 
Parag. 19. and summa Reſclla, tn the Title Do- 
natio 2. Parag. 42. 

Item, whether a man may give above v. C. 
g. abſque inquiſitione. Summa Ang. in the Title Do- 
natio x. Parag. 20. 

Item, whether a Gift ſhall be avoided by an 
Ingratitude. Summa Roſella, in the Title Dora- 
ro 1. Barag. 17. & 29. Ind there it is ſatd, that 
the Sikt ks void by the Law of Nature : and 
look Summa Angelics, in the Title Donatio pri- 
ma, Parag. 42 & 45. 

Item, whether any Gift between the Huſ= 
band and the wife may be good. And it is ſatd 


yea, 
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yea, when the Hus band giveth it cauſa remune= 
rationis, Summa Koſolla, in the Title Donatio 1. 
Parag. 32. 

Item, If a man make a will, and enter into 
Beligion whether he may after revoke the will. 
Ind it is ſaid, that Friers Minos may not, 
and others mar. Summa Rolella, in the Title 
Donatio 1. Parag. 35. in ſine. 

Item, It a man give another a Town with 
ali the Bights that he hath in the lame, whe= 
ther the Patronage, ec. and the Tithes paſs, 
Summa Reſella, in the Title Ecclctia 1. Parag. 
56. 

Item, whether all that is bought with the 
money of the Church be the Charche's. Summa 
Rolella, in the Title Eccicha 1. Parag. 7. 

Item, Jfa Gift made to a Wonaftrry map be 
avotded by that the Gtver hath Childzen after 
the Gtft. Summa Roſclla, in the Title Donatio x 
Parag. 43. 

Item, It a man buy a thing under the Half 
P2tce, whether He de bound by the Law to re= 
ſcoze, ac. Summa Rolella, tn the Title Emptio & 
venditio, Parag. 6. 

Item, whether a common Thief, vel com- 
munis Depopalator »grorum, may abjure. Summs 
Roſclla, tn the Title Emunitas 2. in principio. Et 
habetut ibi in fine, quod licèt Leges excipiant plures 
_ tamen per Jus canonicum Legibus derogarum 
eſt. 

Item, whether a man ſhall take the Church 

fo: great Enozmitious Difences that is not 

Murther n. Felony.Summa Roſello, in the Title 

Emunitas. 2, Parag 3.11. 

Item, It a man take one in the High-way, 
an 
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and draw him out, and there beateth him 1 Y 
whether he ſhall have the puniſhment that is 


ozdained foz them that ftrike one in the High-= ? 
wap. Summa Reoſclla, in the Title Emunicas 2: 


Barag. 6. 


Item, whether he that taketh the Church 5 


map after the Offence be adjudged to death, 
Summ3 Roſella, in the Title Emunitas. 2, Pa- 


rag 8. 


Item, whether the Biſhop's Pall is by | 


Sanctuary. Summa Roſolla, in the Title Emugi- 
tas 2. Parag. 24. 

Item whether the Dignity of the Biſhop oꝛ 
Piteſthod diſcharge Bondage. Summa Roſclla, 
in the Title Epiſcopus, in principio. 

Item, whether a Clerk is bound to pay any 


Impoſitions oz Tollages foz his Patrimony, | 


oz otherwiſe, Summa Reſella, in the Title Ex- 
tcommunicatio x. diviſione oct. Parag. 4. 5. & 6. & 
diviſione nova, Parag. 1. 

Item, It it were o:dained by Statute, that 
it a man (ell, ac. he ſhall give to the Ring ij. d. 
whether a Clerk be bound to give it, if he ſelf 
off his P:ebend. Summa Roſlella, in the Title Ex- 
communicatio 1. diviſione nona, Parag. 3» 
Item, Ik it be ozdained by Statute, that 
there ſhall not be latd upon a dead perſon but 
ſuch a certain Cloth. oꝛ thus many Tapers oz 
Candles; whether the Statute be god: and it 
is left fo: a Nueſtton Summa Koſella,in the Title 
Excommunicstio 1. diviſione 18. Parag.s, in fine. 

Item, Ik a man make a Leoſe of a Mill fot 
term of years, and it is agreed that the Leſſee 
ſhall grind the Keſſoz Toll-free during the 
term, after the Leſſoz is made an Earl oz a 

Duke, 
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Duke, and hath greater Houſhold then befoze ; 
whether the Leſſce be bound there, #c. Summg 
Roſella, in the Title Familiz, Parag. 5. 

Item, Jf a Maſter will not pay his Ser= 
bant's Wages that hath ſerved him faithfully, 
whether that Servant may take ſecretly ag 


much Goods of the Mager s ac. and if he do, 


whether He be bound to Reſtitution. Summa Roe 
ſells, in the Title Familia, Parag. 6. 

Item, Things immoveable of the Church 
may not be given. Summa Roſella, in the Title 
Feodum, Parag. 1. Ind ſe there in principio what 
Feodum ig. 

Item, whether the Sons Baſtards and the 
Sons lawfully begotten fhalil inherit together. 
Summa Roſella, in the Title Filius, Parag. r- 

Item, whether Father and Mother may ſuc= 
c&d to their UE aſtards. Summa Rolella in the Ti⸗ 
tle Filius, Parag 4. 

Item, whether the Father may leave any of 
his Gods to his Battards. Summa Roſella, in the 
Title Filius, Parag.'5. And Summa Roſclla in 
the Title Socicras, Parag. 23. 

Jtem, whether. the offence of the Father 
ſhall hurt the Son in tempozal things. Summa 
Roſella, in the Title Filius. 

Item, Jf a man give all his Lands and 
Gods to his Childꝛen, whether a Baſtard ſhall 
have any part. Summa Rolella, in the Title Filius, 
Parag, 22 

Item, To whom Treaſure found belongeth. 
Summa Koſella, in the Title Furcum, Parag. 11. 

Item, It a Deer oz other wild Beaſt that 
is ſo ſoze hurt that he may be taken cometh 
into another man's G:ound, whether it be — 
| that 
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that oweth tha Sound, oz his that frrake 
Him. Summa Kolella, in the Title Furtum, Pa⸗ 
rag. 13, | 

Item, whether Theft be in altttle thing ks 
well ag in a great thing. Summa Rolcllz, tn the 
Title Furtum, Parag. 18. 


Item, what pain a Thick ſhall have. Sum= | 


ma Koſella, in the Title Furtum, Parag. 22. 

Item, Ik Goods of dead men go to the 
Heirs, and that of damned men, . Dc ter- 
ris. Summa Rolſclla, tn the Title Hzrcditas, Paz 
rag. 1. 1 


Item, whether a man ſhall. be ſaid guilty ok 
Murther by commandment, counlel, oz aſſent. | 
Summa Rolclla, in the Title Homicidum 2. per to- 
tum. And in like matter is Homicidium 4. in 


principio, and in divers other Caſes. 

Item, Þ Man maketh a pziby Contract 
with a woman, and after hath a Child by 
her, and after Marrieth another woman, and 
"hath a Child, ſhe not knowing the fir# Con⸗ 
tract ; which of the Chaldꝛen ſhall be his Heir? 
Summa Roſclla, in the Title lllcgicimus, Parag. 


4. 

Item, whether the Pope may legitimate 
one to tempoꝛ al things, and to ſucceed. Summa 
Roſella, in the Title 1llegirimus. 

Item, It Goods be found that were left of 
the Owner as fo:ſaken, who Hath right to 
them ? Summa Roſclla in the Title Icventa, Paz 
rag. 2. And look Summa Rolcllz, in the Title 
Furtum, Parag. 17. 

And thus J make an end of theſe Queckt⸗ 
ons: and becauſe thou deffredft me in the 3 x. 
Chapter to ſhew thee ſomewhat where Jgno= 

| rance 
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rance excuſeth in the Law of the Realm, and 
where not, J witl anſwer ſomewhat to thy 
Queſtion, and ſo commit thx to God, 


C HAP. XLVI. 


G Where lenorarte of che Law excuſcth in the Laws 
of Ergluid, and where not. 


r of the Law ( though it be invin⸗ 
cible ) doth not excuſe as to the Law but in 
few caſes , foz every man iS bound at his peril 
to take knowledge what the Law of the 
Kealm is, as well the Law made by Sta= 
tute as the Common Law: but Jgnozance of 
the Deed, which may be called the Jgnozance 
of the truth ef the Decd, may excuſe in many 
Caſes. 

Do& J put caſe that aStatute penal be made, 
and it is enacted that the Statute ſhall be pꝛo⸗ 
claimed by ſuch a day inevery Shire, and it is 
not p:oclaimed befoze the day, and after the day 
d man offends againſt the Statute; ſhall he run 
in the penalty ? 

Stud. J think yea, if there be no farther 
wozds in the Statute to help him; that is to 
ſap, that if the N be not made, 
that no man ſhall be bound be the Stat. And 
the cauſe is this: There is no Statute made 
in this Realm but by the Aſlent of the Lozds 
Spiritual and Tempozal, and of all the Com= 
mons, that is to fay, by the Knights of the 


Shire, Citizens and Burgeſſes, that de cho⸗ 
ſen by aſſent of the Commons, 
Parliament repzelent the cate ot the whole 


which in the 


Coma 
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Commons: And every Statute there made is 
of as ſtrong effect in the Law, as ik all the 
Commons were there pꝛeſent perſonally at the 
making thereof. And like as there nz#ded no 
Pꝛoctamation ik all were there pzeſent in their 
own perſon ; ſo the Law p:eſumeth there ner⸗ 
deth no Pꝛoclamatton when it is made by 
their autho:ity : and then when it is enacted, 
that it ſhall be pꝛeclaimed, gc. that is but of 
the favour of the makers of the Statute, and 
not of neccſſity ; and it cannot therefo:e be ta= 
ken, that their intent was that it ſhould be 
void if it were not p:oclatmed. Nevertheleſs 
ſome be of Opinion, that if a man befoze the 
day apnointed fox the Pꝛoclamat ton offend the 
Statute, that he ſhould not in that Caſe be 
puniſhed ; foz they ſay that the Intent of the 
Makers of the Statute ſhall be taken tobe, 
that none ſhould be puniſhed befoze the day: 
which is a doubt to ſome other. But admit 
it be as they ſay, that he ſhall be excuſed, yet 
He is not excuſed by the Ygnozance of the Law, 
but becauſe the Intent of the Makers excuſeth 
Him, : 5 

Doct. It is enacted in the 7. year of R.. cap 6 
that every Sherif ſhall pꝛoclaim the Statute of 
Wincheſter tha times every pear in every Mar⸗ 
ket⸗town, to the intent the Pffendo:s ſhall not 
be excuſed by Jgnozance : and it (cemeth by 
thoſe wozds, that if no Pꝛoclamation be made, 
that the Offendo: mey be excuſed by Igno⸗ 
rance. 

Stud. Some take the intent of that Dtatute 
to be, that the people by that Pꝛoclamatton 
ſhould have knowledge of the * of 
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Wincheſter, to the intent that the Fozfeiture 
therein may be taken as well in Conſcience as 
in Law: and ſome take the Statute to be of 
ſuch elle as thou ſpeakeſt of, that is to ſay,that 
no Fozfeiture ſhould grow upon the Dtatute sf 
Wincheſter agatnſt them that were Jgno:ant , 
but P2:oclamation were made accozding to 
the ſaid Statute of Richard, And if it be ſo 
taken, the Statute of Wincheſter is of ſmall 
effect againſt moſt part of the people, foz cer⸗ 
tain it is that the ſaid Pzoclamation is not 
made: but admit it be as they fap, then they 
that be Ignoꝛant be excuſcd by the ſatd parti⸗ 
cular Etatute ſpecially made in that Caſe, and 
not by the general Rules of the Law : and 
ſometimes, in divers Statutes penals, thep 
that be Jgnozant be excuſed by tie felf Sta⸗ 
tute, as it is upon the Statute of Richerd the 
2 the 13 pear tie 2. Statute, and the lat Chap. 
where it is enacted. that if any perſon take a 
Wenefice by P2.viſton. that he ſhall be baniſhed 
the Realm and fozfeit all his Goods, and that 
if he be in the Realm, he avoid within 6 werks 
after he hath accepted tt, end that none ſhall 
recetve him that is ſo baniſhed after the ſaid fix 
weeks, upon like Fozfeiture, if he have kngw= 
tedge : and ſo he that hath no knowledge 18 
excuſed by the expzeſs words of the Statute. 
And in like wiſe he that offendeth again Meg. 
Cha, is not Excommenged, but he have know⸗ 
tedge that it is p2ohibit that he doth. Foz 

they be onely Excommenged, by the Sentence 
called Sentenaa lata ſuper Charras, that do it wil= 

ungle, oz that doe it by Pgnozance, and coꝛ⸗ 
rect not themſelves with n 15. days after they 
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Have warning, And fometime they that be ig⸗ 
nozanc of a Statute be excuſed from the Pe⸗ 
nalty of the Statute, becauſe it ſhall be ta⸗ 
ken that the Intent of the Makers of the Sta⸗ 
tute was, that none ſhould be bound but they 
that have knowledge: but that any man ſhall be 
diſcharged in the Law by Ignoꝛance of the Law, 
onely foz that he ig ignozunt, J know few Ca⸗ 
fes, except tt might be applied to Pnfants that 
be in their Inkanep, and within years of dil⸗ 
cretion : for tf Ignozance of the Law ſhould 
excuſe in the Law, many Offendozs would pꝛe⸗ 
tend Jgnozance. : | 

Dact. Shall an Inkant that hath Diſcretion, 
and knoweth good from evil, be puniſhed by a 
penal Statute that he is ignozant in? 

Stad. It the Statute be, that koz the Ok⸗ 
fence he ſhould have cozpozal pain, J think he 
ſhall be excuſed, and have no co2pozal pain: 
but J ltÞpole that that is not fo: the Igno⸗ 
rance ; foꝛ though he knew the Statute, and 
willingly ofended, vet J think he ſhall Have no 
cozpozot-parn ; as where he pleads Joyntenan= 
cy by DD that ig found againſt him, oz if he 
plead a KRecoꝛd in A ſſiſe, and faileth of it at his 
day : but that ty becauſe the Law p:eſumeth 
that it wis not the intent of the Makers of the 
Statute that he ſhould have that puniſhment. 
But tf he be of years of diſcretion to know 
good fcom £y'!, whether he ſhall then fozfett 
the penalty of a penal Statute, it is moze 
doubt: for tt is commonly holden, that ik an 
Inkant had not bern excepted in the Statute of 
Foꝛe judgment, that the Fozejudgement ſhould 
hape bound him, 8nd le ſhall his Ceſſer, and 
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his levying of a Crols againſt the Statute ; 02 
(f he be a Gardein of a Pꝛiſon, and lutter a 
Pꝛiſoner to Eſcape, he ſhail pay the Debt, be⸗ 
cauſe the Statutes be general: and if he ſhould 
by the Statutes be bound within age, like rea⸗ 
ſon will that he may by a Statuts-penal leſe 
his Goods. 

Po&. It an Jnfant do a Murther oꝛ Felony 
at ſuch years as he hath diſcretion to know the 
Law ſhall he not have the puniſhment of the 
Law as one of full age? 

Stud. J think pes; but that is by an old 
Maxime of the Law, foz eſchewtng of Mur= 
thers and Felonies : and ſo it is of a Treſpaſs. 
But theſe Tales run not upen the ground 
of Ignozance, but with what acts Jnfants 
ſhall be puniſhable oz not puniſhable foz the 
tenderneſs ot their age, though they be not ig⸗ 
noꝛant. 

Doct. Be not pet Knights and Noblemen, 
that are bound moſt pꝛopetly to ſet their ſtudy to 
acts of Chtvalry, fo: defence of the Realm the 
Hus bandmen, that muſt uſe Tillege and Huſ- 
dand2te koz the ſuſtenance of the Comminalty, 
and that may not by reaſon of their labour put 
themſelves to know the Law, diſcharged by 
Ignozance of the Law? 

Stud. No verily : for fith all were Makers of 
the Statute, the Law pꝛeſumeth that all Have 
knowledge of that that they make, as it is ſatd 
befoze : and as they be bound at their peril to 
take knowledge ok the Statute that they 
make, ſo be all them that come after them. 
And as fo: Knights and other Mobleg of the 
Realm, me leemeth 8 chould be bound 

3 to 
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to take knowledge of the Law ag well as any 
other within the Realm, except them that give 
themletves to the ſtudy and exetciſe of the Raw, 
and except Spiritual Judges, that in many 
Caſes be bound tc take knowledge of the Law 
of the Realm, as it is ſaid befoze in Chap 25. 
Foz though they be bound to ads of Chivalry 
foz the defence of the Realm, yet they be bound 
al ſo to the ads of Juſtice, and that (it ſemeth ) 
moe then other be, by reaſon of their great 
Polleſſions and Vuthozity, and fox the well⸗ 
p:dering of the Tenants, Servants and Meigh⸗ 
bozs, that many zimes have need of their help; 
and aiſo becauſe they be of: called to be of the 
King's Counſel, and to the general Councils 
of the Realm, where their Counſel is fight 
expedient and neceſſary foz the Commonwealth, 
And theiefoze if the Foble-men of this Realm 
would ſee their Childzen hꝛought up in ſuch 
manner, that they ſhould hav: Learning and 
Knowledge moze then they have commonly uſed 
to have in time paſt, ſpecially of the G ꝛounds 
and P2:inciples of the Law of the Realm, 
wherein they be inherit, (though they had not 
the high cunning of the whole Looy of the Lats, 
but after ſuch manner og Mr. For:<'cue in his 
Wook that he entitleth the Book, De Laudibus 
Legum Angliz advertiſeth the P2ince to have 
knowledge of the Laws of this Realm) J 
ſuppoſe it would be a great help hevxeafter to the 
miniſtration of Juſtice of this Realm, a great 
Durety fo: himſclf, and a right great Glads 
neſs to all people. Fo! certain it is, the moze 
part of the people would moze gladly hear that 
their Bulers and Governozs intended to _ 
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them with wiſe dom and Juſtice then with Pow⸗ 
er and great Retinues. But Jgnozance of the 
Ded many times excufeth in the Laws of Eng- 
land: and I ſhall ſhoztly touch ſome caſes there⸗ 
of, to ſhew where tt ſhall excuſe, and where it 
ſhall not excuſe ; and then the Reader map ad 
to it after his pleaſure, and as he ſhall think ts 
be convenient. | 


CHAP. XLVII. 


Certain Caſes and Groun#s where Ignorance of 
the Deed excuſeth in the Laws of England, 
and where not. 


[| F aman buy a Hozſe in open Market of him 
that in right had no P2operty to him, not 
knowing but that he hath Right, he Hath good 
Title and Right to the Hozſe, and the Igno⸗ 
rance ſhall excuſe him. But if he had bought 
him out of the open Market, oz if He had 
known that the Seller had no Right, the buy= 
ing in open Market had not excuſed him. Aid 
ik a man retain another man's Servant, not 
knowing that he is retained with him, the Jg- 
noꝛance excuſeth him both of the Offence that 
was at the Common Law against the Maxime 
that p20htbited ſuch retaining of another man's 
Servant, and alfo againſt the Statute 33 Ea- 
ward 3. whereby it is p2ohibit, upon pain of 
Impziſonment, that none ſhall retain no Ser- 
vant that departeth within his term, without 
licence oz reaſonable cauſe : fo2 it hath been 
alway taken, that the Intent ok the Makers 
ok the ſaid Statute was. that they that were 
U 4 $3” 
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ig nozant of the firſt Retainour ſhould not run 
in any penalty ot the Dcature. And the fame 
Law is of him that retaineth one that is ward 
to another, not knowing that he is his ward. 
And if Homage be due, and the Tenant after 
that the Homage is due maketh a Feoffment, 
and afrer the Lozd, not knowing of the Feoff= 
ment, diſtratneth foz the Homage; in that caſe 
that Jgnozance ſhall excule him of his Dam- 
mages in a Replevin, though he cannot avow 
fo: the Homage. But if he had known of the 
Feoffment, he ſhould have yielded Damma⸗ 
ges fo; the wzongful taking, Alſo if a man 
be bound in an Obligation that he ſhall repair 
the Houſes of him that he is bound to by ſuch 
a certain time, as oft as need ſhall require, and 
after the Houſes have need to be repaired, but 
he that is bound knoweth it not; that Jgno= 
rance ſhall not excuſe him, for He Hath bound 
Himſelf to it. and ſo he muſt take knowledge at 
his peril. But if the Condition had been, that 
he ſhould repair ſuch Houſes as he to whom 
he was bound ſhould aſſign, and after he Iſſign= 
neth certain Houſes to be repaired, but he that 
is bound hath nv knowledge of that Yſſigan= 
ment; that Ignozance ſhall excuſe him in 
the Law, fo: he hath not bound Himſelf to 
no Reparation in certain, but to ſuch as 
the party will afign, and if he allign none, 
he is bound to none; and therekeze ith he 
that ſhould make the Aſlignement is pꝛivie to 
the Deed, He is bound ro give notice of his 
own Alignment: but 1f the Alignment had 
bin appointed to a Stranger, then the Obligo: 
muſt have taken knowledge of the Aſſignment 
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at His peril. Al ſo if a man buy Lands where= 
unto another hath Title, which the Buter know- 
eth not, that Jgnozance excuſeth not him in 
the Law, no moze then it doth of Gods. Alſo if 
a Servant come with his Matter's Hoꝛſe to a 
Town that by Cuſtome may attach Goods fox 
Debt. and upon a Plaint agatuſt the Servant 
an Officer of the Town by inkozmatton of the 
party attacheth the Maſter's Hozſe, thinking 
that it were the Servant's Hozſe, that Jg= 
ns: ance excuſeth him not: foz when a man 
will doe an act, as to enter into Land, ſ[eife 
Goods, take a Pxttreſs, oz ſuch other, he muff 
by the Law at his peril ſee that that he doth be 
lawfully done, ag in the Caſe befoze rehear= 
ſed And initke wiſe (f a Sheriff by a Rez 
plevin deliver other Beaſts then were diſtrain⸗ 
ed, though that the party that diſtra ined ſhew 
him they were the ſame Beaſts, yet an Jction 
of Treſpaſs lieth againſt him, and Jgnozance 
ſhall not excuſe him: for he ſhall be compel= 
led by the Law, as all Officers commonly be; 
to execute the King's W21t, at his peril, ac= 
co:ding to the tenoz of it, and to ſe that the ac 
that he doth be lawſully done. But otherwiſe it 
is, after ſome men, if upon a Summons in a 
Prtæcioe quod teddat the Sheriff by inkoꝛmation of 
the Demandant ſummoneth the Tenant in ano= 
ther man's Land, thinking it fo: the Tenant's 
Land; there they ſay he ſhall be excuſed : foz 
in that Caſe he doth not ſe:ſe the Land, ne take 
poſſeſſion in the Land, but onely doth ſummon 
the Tenant upon the Land; and the wilt com⸗ 
man eth him not that he ſhat{ ſummon the 
Tenant upon his own Land, but a” 
5 that 
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that he ſhall ſummon him, and bnoweth not in 
what Land ; and then by an old Marime in the 
Raw it is taken,” that he ſhall ſummon him up= 
on the Land in demand: and thercfo:ze though 
He miſtake the Land, and be ignozant of it, pet 
tit the Demandant infozm him that that is the 
A and that he demandeth, that ſufficeth to rhe 
Sheriff as to his entry fo2 the ſummoning, ag 
they ſay, though it be not the Tenant's, And 
Here J make an end ok theſe Queſtions fo: this 
time. 

Doct. I pꝛay the yet 02 we depart take a little 
more pain in my deſire, ; 

Stud. What is that ? 

Doct. That thou woul dit ſhew me thy mind in 
divers Caſes of the Law of the Realm, which 
(as me ſermeth) tand not ſo clearly with Con= 
Ctence as they ſhould do. Ind therefoze I would 
gladly hear thy conceic therein, How they may 
KFand with Conſcience. 

Stud. Put the Caſes, and J ſhall with good 
will ſay as J think to them. 


CHAP, XLVIIL. 


4 F The firſt Queſtion of the Doctour, how the Law 


of Enzland may be ſa id reaſonsble, that pro- 


[| veer hibircch the m that be art aigned upon an 
+ count HL Indictment of Felony or Murs 
ef ther to have Counſel. 


Stud. Ethinketh that the Low in that 
Point is very good and indifferent, 

eaking the Law therein as it is. A 
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Dod. why ? what is the Law in this Point? 

Stud. The Law is as thou fait, that he ſhall 
have no Counſel : but then the Law is farther, 
that in all things that pertain to the ozder of 
Pleading the Judges ſhall ſo inſtruc Him and 
oder him, that He ſhall run into no zeopardis 
by his Miſpleading Ts if he will plean 
that he never knew the man that wes flatn, oz 
that he had never a peny=wozth of the Goods 
that ts ſuppoſed that he ſhould teal ; in cheſe 
Caſes the Judges are bound in Conſcience to 
info;zm him that he muſt take the general J. 
ſue, and Plead that He is not Guilty: foz though 
they be ſet to be indifferent between the King 
and the party as to the party and to the pzin= 
cipal matter, as they be in all other matters; 
ret they be in this Caſe to ſre that the parte 
take no hurt in fozm of Pleading in ſuch mat⸗ 
ters as he ſhall ſhew to be truth of the matter. 
And that is a great favour of the Raw. Foz in 
Appeal, though the Juſtices of favour will 
moſt commonly help fozth rhe party, and ſomes 
time his Counſel alſo, in the fozm of Bleads 
ing, as they do alſo many times in Common 
Bleas ; yet they might in thoſe Caſes. if they 
would, bid the party and his Counſel lead as 
their peril. Fut they map not do ſo with Corte 
ſciente upon Jndictments, as me ſcmeth: fot 
it were a great unreaſonableneſs in the Law, tt 
it ſhould pꝛohl bit him that ſtan deth in jeo par 
of his life, that he ſhould have no Counſel, and 
then to dzive him to plead akttr the ftreight 
Rules and Fozmalities of the Law that He 
knoweth not, 

Do#, But what if he be known foz a com= 
mon 
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mon O kendo, o: thitthe Y4udzes kno'v by ex⸗ 
ammation, oz by aneotdent preſumption, that 
He is guilt®, and he ag ech Daintuirs , oz 
pleadeth M (agcner, o: hith ſome Reco:d to 
p lea d, that he cannot plea? after the form ; map | 
not the Judges iu theſe Caſes bid him plead at 
his peril ? ; 
Stud. I ſuppoſe they m1y not: fo: though he | 
be a common Ofen>3:, oꝛ that he be guilty, 
pet he au ht to have chit the Law giveth him, 
and that hr (hill have the effz> of his Pleas, |! 
and of his macters entred after the fo:m of the | 
Law, And allo ſometim? a man by examt- 
nation and by witneſs may appear guilty 
that is not; and in like wiſe there may be a | 
vehement (Iſpicion that he is guilty, andyet | 
he is not guilty : and therefoze fo: (ach ſuſpi⸗ 
cion oz vehement pieſamotions methinketh a 
man may not with Conlctence be put from 
that he ought to have by the Law, ne yet al⸗ 
though thr Judges knew it of cheir own know⸗ 
ledge. But if it were in Appeal. J Cſappoſe 
that the Judges might doe therein as they 
ſhould think beſt to be done in Conſcience : 
fo: there is no Law that bindeth them to in⸗ 
rut him, (but as they doe commonly to 
the parties of favour in all other Caſes) but 
they map, if they will, bid him plead at His 
peril, by advice of his Counlel : - and if the 
Appellee be Pooz, and have no Colunſel, the 
Court muſt Align him Counſel, if He ask 
it, as they muſt doe in all other Cales ; and 
that methinketh they are bound to doe in 
Conſctence, though the Þppellee were never 
Co great an O Fendoz, and though the Judges 
knew 
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knew never fo certainly that he were guilty 
foz the Law bindeth them to doe tt, And fo 
methinketh thot there is gteat diverſity be= 
tween an Indicment and an Appeal, And the 


3 reaſon why the Law p2ohibiteth not Counſel 


in Appeal es it doth in an Indiament, J 
ſuppole is this: There is no appeal brought, 


but that of common pꝛeſumption the Appel⸗ 


lant Hath great malice agatnſt the Appellee; 


as when the Appesl 1s bzeught by the wike 
ot the death of her Husgband, 


oz by the Son 


of the death of his Father, oz that an Ap= 


I peal of Robbery 1s b:ought foz (traling of 


Goode. And therefoze if the Judges ſhould 
in thoſe Caſes ſhew themſelves to inftruct the 
Appellecs, the ppellants would grutch and 
think them partial: and therekoze as well 
koz the tndemnity of the Court, os ck the 
& ppellce in Cale that he be not guilty, the 
Law (uffereth the Þpreilce to Have Counſel. 
Wut when that a man is indicted at th: King's 
Sutt, the King - intendeth nothing but Ju⸗ 
ſtice wtih favour, and that is to the reſt and 
quietneſs of his fatthful Subjects,and to pull 


away Misdocrs among them charitably : and 


there koꝛe he will be contented that his Jufit= 
ces ſhall help fozth the Offendozs accozding to 
the truth, as far as Reaſon and Juſtice may 
ſuffer. And as the King will be contented 
therein, it is to pꝛeſume that the Counſel will 
be contented ; and ſo there is no danger there= 
by, neither to the Court ne to the party. 
And as J ſuppoſe fox this reaſon tt began 
that they ſhzuld Have no Counſel upon In⸗ 
dictments, and that hath lo long W 
that 
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that it is now grown into a Cuſtome, and in⸗ 
to a Maxime of the Law, that they ſhall none 


_—-. t 

PoR. But it the Judges knew of their own i} 3 
knowledg that the Jndice is guilty, and then 
he pleadeth Miſnoſmer, oz a Becozd that he 
was autet ſoits arratgned, and acquit of the ſame 
Murt her oꝛ Felony, and the Judges of thetr 
own knowledge know that the Plea is un- 
4 may they not then bid him plead at his pc- ; 
r 


Stud I think yes : but if they know of their ** 
own knowledge that he were guilty of the Mur⸗ 


ther oꝛ Felony, but that the Plea was untrue | w 

they bnew not, but by conjecture 02 info:mation, | 

think they might not then bid him plead at w 
is pertl. ö 

ö fr 

CHAP. XLIX. * 

to 


& The ſecond Queſtion of the DoAvur, whether | 
Warracty of che younger Brother that is taken 
as Heir, becauſe it is not known but that the 
eldeſt Brother is dead, be in Conſcience 
a Bar unto the eldeſt Brocher, 
as it is in the Law, 


Doct. A Man ſeiſed ot Lands in F& hath J(- 
ſue two Dons, the el dest Hon goeth 
beyond the Mea, and becauſe a common voice 
is that he is dead, the younger Bzother is ta- 
ken fo: Heir, the Father dieth, the younger 
W: other entreth as Heir, and alteneth the 
Land with a warranty, ann dieth without any 
Þeir of his body, and after the elder 1— 
comet 
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cometh again, and claimeth the Land ag Heir 
to His Father: whether ſhall he be barred by 
that Werranty in Conleience, aghe 8 in the 
Law? 

Stud, It is a Maxime in the Law, that the 
eldeſt Bꝛother ſhall tn that Cle be barred;and 
that Maxime is taken to be of lag ſtrong effect 
in the Law, cs ik it were ozdained by Statute 
to be a Bar. Ind it is us old a Law that ſuch a 
warranty ſhelt bar the Heir, as it is that the 
Inheritance of the Father ſhall onely deſcend 
to the eldeſt Hon And th the Law ſo is, why 
then ſhould not Conſcience follow the Law, ag 
well as it doth in that point that the eldeft Hon 
ſhall have the Land? 

Doct · Fo: there appeareth no reaſonable cauſe 
whereupon the Maxime might Have a lawz 
ful beginning: Foz what reaſon is it that the 
warranty of an Anceſtoz that hath no Right 
to Land ſhould bar him that hath Bight ? 
Ind if it were ozdained by Statute, that one 
man ſhoukd have another man's Land, and no 
cauſe is expꝛeſled why he ſhould have it; in 
that Cale, though he migyt held the Land 


vy koꝛce of that Statute, vrt he could not hold 


it in Conſcience, without there were a cauſe why 
he ſhould have it. Ind theſe Caſes be not like, 
as me ſcemeth, tothe Fozfeiture of Goods by 
an Dutlawzy : foz J will agree foz this time, 
that that Fozfeiture gandeth with Conſcience, 
becauſe it is oꝛdained foz miniſtration of Ju⸗ 
ice ; but I cannot perceive any fuch Caſe Here: 
and therefoze methinketh that this Caſe is like 
to the Maxime that wag at the Common Law 
of eck of the Dea, that ts to ſap, that a. 
man 
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man's Gods had been wzecked upon the Sea, 


that the H@ds ſhould have bin immediately fo:- þ 


teited to the King. Ind it is holden by all Poe- 
«outs, that the Law 1s againſt Conſcience, exz 
cept in certain Caſes that were too long to re⸗ 
hearſe now And tt was oꝛ dained by the Sta⸗ 


tute of Weſt m. 1. that tf a Dog oꝛ Cat come az | 


ve to the Land, that the Owner; ik he p2ove 
the Goods within a year and a day to be his, 
chall have them; whereby the laid Law of 
w:ecks of the Sea is made moꝛe ſuffera ble then 
it was befoze. and ſome think in this caſe that 


this warranty is no Bar in Conſcience, though 


it be a Bar in the Law, 


Stud. I p2ay the keep that caſe of wꝛeck of the | 


Sea in thy rememb:ance, and put it hereafter 
as one of thy Queſtioag, and thereupon ſhew 
me thy farther minde therein, and J ſhall with 
good will ſhew the my minde. And as to this 
Cale that we be in naw, methinketh the Max⸗ 
tme where?by the Warranty ſhall be a Bar is 
good and reaſonable ; for it ſemeth not againſt 
Keaſon that a man ſhall be bound, as to tem⸗ 
poral things, by the ad of his Anceſtoz to 


e 


whom he is Heir : fo; like ag by the Lawit 


ts oꝛdained, that he ſhall have advantage by 
the ſame Inceſtoz, and have all his Lands by 
diſcent, tf he have any right; ſo it ſeemeth that 
it is not unreaſonable, though the Law, foz 
the pꝛivity of bloud that is between them, luk⸗ 
fer him to have a difadvantage by the ſame 
Anceſtoz, But tik the Maxime were, that if 
any of his Auceſtozs, though he were not Hetr 
to him. made ſuch a tparranty, that it ſhould 
bs a Bar; J think that Maxime were _ 
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Conſcience, foꝛ in that caſe there were no ground 
noz conſideration to pꝛove how the ſatd Maxime 
ſhould have a lawful beginning, wherefoze it 
were to be taken as a Maxime again& the Lam 
of Reaſon. Put methinketh it is otherwiſe 
in this Caſe, foz the reaſon that J Have made 
befoze. | | _ 

Dt, It the Father binde him and his 
Heirs to the payment of a Debt, and die; in 
that caſe the Hon ſhall not be bound to pay the, 
Debt, unleſs he have Aſtets by diſcent froſt 
his Father. Þno ſo J would agre, that tf this 
man have Aſlets by diſcent from the Anceſtoz 
that made the warrantie, that he ſhould have 
been Barred : but elſe methinketh it ſhould 
73. hardly with Conſcience that it ſhould be 
a Bar. | 

Stud. In that Caſe of the Obligation the 
Law is ag thou ſapeſt; and the cauſe ig, koz 
that the Maxime of the Law in that Caſe ig 
none other, but that he ſhatl be charged if he 
have Allets by diſcent: Bot tf the Maxime 
had been general, that the Heir ſhould be bound 
in that Caſe without any Aſſe 8, oz if it were 
ozdained by Statute that it ſhould be ſo, I 
think that both the Maxime and the Statute 
Would well and with Conſcience. Ind like 
Law is, where a man is vouched as Heir, he 
may Enter as he that hath nothing by dif= 
cent: ut where he Claimeth the Land in 
his own Right, there the warranty of his 
Puceſtoz-ſhail- be a Bar to him, though he 
have no Alete from the ſame Ynceſtoz ; and 
though. it be ſatd in Ez:chicl cap 18. Thar the 
Sonne (hall net Fear tac wickedoeffgof the Father, 
hd | x thas 
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that is undetſtood ſpiritually. But as to tem⸗ 
poꝛal Goods, the Opinion of Doctoꝛs is, that 
the Don ſometime may bear the offence of his 
Father. 

Doct. Now that J Have heard thy mind in 
this Caſe, J will take adviſement therein till 
a better leiſure, and will now pꝛoceed to ano= 
ther Queſtion. 

Stud. J pzay thee doe as thou layeſt, and J 
well with good will make anſwer thereto as 
well as can. 


CHAP, L. 


F The third Queſtion of che Doctour; If a man pro. 
cute t callate tal Warranty, to extinR a Right that 
he knowerh another man hath to Land, whe» 
ther it be a Bat in Conſcience, as it is in 
the Law, or not. 


Doct. A Man is diffeiſed of certain Land, the 
Diſſeiſs: ſelleth the Land, Fc. the Tlie⸗ 


ne, knowing of the Diſletlün. obtattietha Re= 


leaſe, with a warranty of an Inc eſtoꝛ col late ral 
to the Difſeiſce, that knoweth alſo the Right of 
the Diffeiſe ; that Anceſtoz collateral dieth, 
&fter whoſe death the warranty diſcendeth up⸗ 
on the Diſſeiſe : whether map the Alienc in 
that Taſe hold the Land in Conſcience as he 
may by the Law? ä 6 

Stud. Sith the warranty is diſcended upon 
him; whereby he is barred in the Law, me⸗ 
thinketh tißaz he ſhall alſo be barred in Con⸗ 
Fence ; and that thig Tile is lit to the Caſe 
: * EE 1 
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in the next Chap. befoze, wherein J Have la. d. 
that(as methinkrth) it is a ret in Conſcience, 
VDvct. Though it might be taken foz a Bar in 
Tonſcience in that Caſe , yet merhinketh in 
this Cale tt canndt. Foz in thut Cale the 
pounger B2other entred as Heir, knowing 
none other but tbat he was Heir of Right, and 
afret, when he ſold the Lund, the Buyer knew 
not but that he chat fold it had good right to 
Sell it, and ſo He was ignozant of the Title of 
the eldeſt Brother; und that tanczance came 
by the dekoult and abſence of Htmfelf that was 
the eldeſt Brother: But in this Caſe as wel 
the Bußer, as He that made the collateral 
twartanty, knew the Bight of the Diſſeiſre , 
ald did chat thry coutd to cxtine> the Night, 
and To thep did as they would net chould have 
been done to them: and ſo it ſeemeth that he 
4 the Land mar not w th Contctence 
dep it. 


Stud. Though it be as thou ſapeſt that all 


thep offended tn odtatning of the laid colfatcral 
Warranty; pet lach vffence is not to be con(= 
dered in the Law, but it be in very ſpectal ca⸗ 
ſrs : koz if ſuch Altedgings chould be accep⸗ 
ted in the Law, Releaſes and other w2itings 
would be of ſmall effect, ard upon every light 
ſurmiſe all wlitings might come in Trpat, 
whethet thep wece mate with Conſcience oz 
not. Therekdze to #þtd that tnconvemence, 
the Law will dztve tie party to anſwer onely 
whether it be his Ded cz not, and not whether 
the Derd were mate with Conſcience oz against 
Conſcience: und thuugh the party mar be at a 
miſchlek thereby, ret che Low wif! rather [uſes 

* 2 che 
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the miſchief then the ſatd inconvenience, Ind 
like Laiv is, tf a woman⸗ covert foz Dzead of 
her Hus band by compulſion of him levy a Fine, 
pet the woman after her Hugband's death 
ſhall not be aomitted to hew that matter in a⸗ 
vording of the Fine, foz the inconventence that 
mighi fo: iow thereupon. Ind after the opinion 
of many men, there is no remedy in thefe Caz 
{cs in the Thancertr, Foz they ſay that whete 
the Common Law, in Caſes concerning Inhe⸗ 
ritance, putteth the party fron any Aver⸗ 
ment fo: elchewing of an inconvenience that 
might follow of it among the people, that if 
the ſame inconvenience. ſhould follow in the 
Chancerte, if the ſame matter ſhould be plead⸗ 
ed there, that no Subpœna ſhould lie in ſuch Ca⸗ 
ſes : and ſo it is in the Caſes befoze rehearſed ; 
f:2 as much Ueration, Delay, Coſts and Ex⸗ 
pences might grow to the party, if he ſhou!d 
be put to anſwer to (ſuch Tverments in the 
- Chancery, as if he were put to anſwer to them 
at the Common Law: and therefoze they think 


that no Subpœna lieth in the ſaid Caſes, ne in 


other like unto them. Nevertheleſs J do not 


take it that their Opinion is, that he that ; 


bought the Land in this Caſe may with good 
+ Conſcience hold the Land, becauſe he ſhall not 


be compelled by no Law to reſtoze it; but that 
he is in Conſcience and by the Lawrof Reaſon b 


7 


bs 


bound to reſto2e it, 02 otherwiſe to recompence |: 


the par:p, ſo as he ſhall be contented.” Ind J 
— vertly it is ſo, if he will keep his Soul 


- out of peril and danger. Ind after ſome men, 
to theſe Caſes may be reſe mbled the Caſe of a 


Fine with Hon⸗tlaim, that is remembzed be⸗ 


foze 


un 
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foze in the 24. Chapter of this Book, where a 
man, knowing another to have Right to cer⸗ 
tain Land, cauſeth a Fine to be levied there= 
of with Pꝛoclamatton, and the other ſuffereth 
five years to paſs without Clatm ; in that 
Cale he Hath no remedie ncither by Common 
Law noz by Sub!cenz, and that pet he that levied 
the Fine is bound to reſtoze the Land in Ton⸗ 
ſcience, And methinketh J could rtght well 
agree that it ſhould be ſo in this Cale, and 
that ſpecially, becauſe the party” himlelf 
knoweth perfectly that the ſatd collateral war⸗ 
ranty was obtatned by Covin and againſt Con⸗ 
ſctence. 


CHAD. LI. 


The fourth Queſtion of the DoRour is of the Wee ck 
of the Sca, 


Doct. [ Pꝛay ther let me now hear thy minde 

how the Law of Ereland concerning 
Goods that be wiecked upon the Sea may 
ſtand with Conſcience, fo: I am in great doubt 
of tt. 

Scud. J pꝛay thee let me fir hear thine opt⸗ 
nion, what thou thinkeſt therein. 

Dot, The Statute of Weſtm. x. that ſpeak⸗ 
eth cf wꝛecks is, that if any Man, Dor, o: 
Cat, come alive unto the Land oc of the Ship 
02 Barge, that it ſhall not be judged fo: woech: 
fo that if the party to whom the Hoods being 
come within a peer and a dap, and p2ove them 
to be His, that he ſhall have them; o:eifc that 
they ſhall remain to the EY methinketh 

3 that 
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tgat th: ſaid Statute Eandeth not with Con 
kctence, foz there is no {awfyl cauſe why the 
partie ought to fozfett his Gaods, ne the King 
o Lozds ought to have them, foz there 19 na 
cauſe of Fozfeiturc in the party, but rather a 
cauſe of SHo:row and Yeavinelſs ; and lo the 
JL aw ſeemeth ta add fozrow upon ſozrow. And 
therefaze Dectours hold commonly, that he 
that hath ſuch Goods is bound ro Reſtitution, 
and that no Cuſtome may help; foz they lar 
it is againſt the Tommandment of God, Levir, 
19. where it 15 commanded, that a man ſhould 
love his Neighboùt as him{elf, and that ther Cay by 
doth not that taketh away His Neighbour's 
Goods. Wut they agree, that if any man 
Have coſt and labour foz the ſaving of ſuch 
Goods w2ecked, ſpecially fo2 ſuch Goods as 
would periſh tt they lay (t.il in the water, 
Sugar, Paper, Salt, Meal, and ſuch other, 
that he ought to — allowed foz his Coſts and 
labour, but he muſt reſtaze the Gods, except 
he couldnot ſave them without putting his life 
in jeopardy foz them; and then ik he put his 
life in ſuch jeopardy, and the Owner by com- 
mon pꝛeſumption had had no way to have ſaved 
them then it is moſt commonly holden that he 
may kp the Goods in Conſctence. But of o⸗ 
ther Goods that would not ſo lightly periſh, but 
that the Owner might of common pzeſumption 
ſave them himſelf, oz that might be ſaved 
without any peril of life, the takers of them 
be bound to Reſtitution to the Owner, whe⸗ 
ther he come within the year oz after the 
pear, 


; Ind me thinket) this Caſe is berge 
Re 
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2ike to a Caſe that J ſhall put. Jef there were 
a Law and Cuſtome tn this Realm, oz if it 
were ozdained by Statute, that if any Alten 
came thꝛough the Realm in Pilgrimage, and 
died, that all His Gods ſhould be fozfett ; that 
Law ſhould be again Conſcience, foz there is 
no cauſe reaſonable why the ſatd Goods ſhould 
be fo:feit : And no moze methinketh there is of 
weck. 

Stud. There be divers Caſes where a man 
ſhall lee ſe his Goods, and no default in him: 
as where Beafg fry away from a man, and 
they be taken up and pꝛoclaimed, and the Ow= 
ner hath not heard of them within the year and 
the day, though he made ſufficient diligence to 
have heard cf them; yet the Goods be fozfei- 
ted, aad no default in him. And ſo it is where 
a man killeth another with the Sword of John 
at Stile, the Sword ſhall te fozfeit 8 a Do- 
dand, and pet no de fault is in the Owner. Ind 
fo methinketh it may be in this Cale; and 
that th the Common Law, bekoze the ſajd 
Statute, wag, that the Goods w2ecked upon 
the Sea ſhall be Fozfett to the Ring, that 
they be alſo Fozfetit now after ths Sta⸗ 
tute, except they be ſaved by following the 
Statate ; foz the Law muſt needs reduce the 
P2opertirs of all Goods to ſome man, and 
when the Goods be wzecked, it lecmeth the 
Pꝛopertie is in no man: but admit that the 
Piopertie remain ſtill tn the Owner, then it 
the Owner percale would never Claim, then 
it ſhould not be known who ought to have them, 
end ſo might they be detroyed, and no p2ofit 
come of them: wherekoze methinketh it reaſon- 
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nable that the Law ſhall appoint who ought to 
have them, and that hath the Law appointed to 
the King, ag Dovereigne and Head over the 
people. 

D. ct. In the Caſes that thou haſt put befoze 
of the Strap and Oe dio there be conilderati⸗ 
ons why they be fozfett, but it is not ſo here: 
and methinketh that in this Coſe, tt were not 
unreaſonable tha: the Law would ſuffer any 
man that woulv take them, to take and keep 
them to the uſe ok the Owner, ſaving his rea⸗ 
ſonable expences z and this methinketh were 
moze reaſonable aw, then to pulk the Pꝛo⸗ 
pertie out of the Owner without cauſe, Eut if 
a man in the Sera caſt his Goods out vf the 
Ship as fo:laken, there Doctou.s hold that e⸗ 
very man may take them lawfully that will: 
But othetwiſe it is (as they Cay ) if he thzow 
2 out foz fear that they ſhould overcharge the 

tp. 

Scud, Theie is no ſuch Law in this Realm of 
Goods fozfaken : Foz though a man wave the 
pofleſſion of his Gods, and ſaith he foꝛſaketh 
them, yet by the Law of the Realm the Pꝛo⸗ 
pertie rematneth [till in him. and he may ſeiſe 
them after when he will. And if any man in 
the mean time pur the Hoods tn ſafegard to the 
uſe of the Owner, J think he doth lawkulle, 
and that he ſhall be allowed foz his reaſonable 
erpences in that behalf, ag he ſhall be cf 
Gods found; bat he ſhall have no B2operty in 
them, no moze then in Goods found. And 
would agree, that if a man p2cſcribe, that if 
he find any Gootg within his Manoz, that he 
Would have them as his wa, that that Pꝛr⸗ 
ſciption 
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fcrtption were void: fox there is no conſide= 
ratton how the Pielcription might have a law- 
ful beginning, but in this Caſe methinketh 
there is. 

Doct. what is that? 

Scud. It is this The Ring ot the old Cuſtom 
of the Realm, as the Loꝛd of the narrow Sea, 
is bound, as it is ſaid, to ſcour the Sea of the 
Pirats and petit Robers of the Sea; and ſo it 
is read of the noble King Saint Eder, that he 
would twice in the year ſcour the Sea of ſuch 
Pirats : but I mean not thereby that the Ring 
is bound tq condut his Merchants upon the 
Sea agatn(t all outward Enemies but that he 
is bound only to put away ſuch Pirats and pe⸗ 
tit Robbers. And becauſe that cannot be done 
without great Charge, it is not unreaſonable if 
he have (uch Gods as be wꝛecked upon the Sea 
toward the Charge. 

" Do&. Upon that reaſon J will rake a reſpite 
till another time. 


CHAP. Lil. 


« The fifth Queſtion of che Detour ; Whether it 
ſtand with Conſcience to p oh bit 4 Jury of 
meat ard dtink till they be agreed, 


F one of the 12. men of an Enqueſt know 
the yery truth of His own knowledge, and 
intructeth his fellows thereof, and they will in 
no wile give credence to him, and thereupon , 
becauſe meat and dzink is p:ohibited them, he iS 
ditven to that point, that either he mult efſen; 
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to them, and give their Uerdict againſt his own 
knowledge and againſt his own Conſcience, 02 
Die foz lack of Meant: how may the Law then 
ſtand with Conſcience, , that wiil dzive an 


ennocent to that extremity, to be either foz- 
Twozn, oz to be famiſhed and die foz want 


of mcat ? | 

Stud. FJ take not the Law of the Realm to 
be, that the Jury aftcr they be [worn may not 
eat noꝛ d2tnk till thep be agred of the Uerdit: 
Hut truth it ts, there is a Maxime ano an old 
Cuſtotue tn the Law, that they ſhall not eat 
no: dzink after they be [wozn, till they have 
given their Verdi, without the aſſent and 11-= 
cence of the Juſtices, And that is oꝛdained 
by the Law foz eſchewing of divers inconve⸗ 
nie ncies that might follow thereupon, and 
that ſpecially if they ſhould cat oz dꝛink at the 
coſts of the partie; and thercfoze tf they doe 
contrarp, it map be laid in an Xrreſft of the 
Judgement: but with the aCent of the Juſti⸗ 
ces they may both eat and dꝛink. As tf any of 
the Juro:s fall ſick befoze they be agred cf their 
Werdict ſo ſoze, that he may not commune of 
the Uerdict, then hy the aſſent of the Juſtices 
he may have meat and dzink, and alſo ſuch o⸗ 
ther things es be neceſſary foz him; and his kel⸗ 
lows alſo at their own Cots, oz at the indiffe⸗ 
rent Coſts of the parties, if they ſo agree, 02 by 
the aſlent of the Juſtices, may both eat and 
Drink. And therekoꝛe if the Caſe happen that 
thou now ſpeakeſt of, and that the Jury can 
in no wile agree in that Wirdict, and that ap⸗ 
peareth to the Juſtices by examination, the 
Auſtices may in that Caſe ſuffer them to — 
- at 


„ 


path meat and dzink foz a time, to ſee whether 
| thep will agree: and ik they will in no wiſe az 


gree, J think that the Juſtices may ſee ſuch 


| ozder in the matter as ſhall ſeem to them by 


their diſcretion to ſtand with Reaſon and Con⸗ 


* ſcience, by awarding bf a new Enqueſt, and 


by ſetting Fine upon them that they ſhell find 
in default, oz otherwiſe as they ſhall think beg 
by their diſcretion ; like as they map doe if one 
of the Jury die befoze Uerdig, oz if any ot het 
like Caſualties fall in that behalf, But whar 


the Juſtices ought to do in thet Caſe that thoy 


haſt put, in their diſcretion, J will nat treat of 


at this time. 


CHAP. LIII. 
T The 6xth Queſtion of the DoRour ; Whether the 


* Colovrs that be given at the Con mon Law in 
Aſſiſes, Actions of Trepiſs, ana d vers othet 
Actions, ſtind with C n{cience, becauſe 
they be moſt commonly teigneds 
and be nottrue. 


Def, | Pꝛar th# let me hear thy mind to whae 
intent ſuch Colours be given, and (ſth 

they be commonly untrue, how they may and 
with Conſcience. 7 wh 
Stud. The cauſe why fuch colours be given 
is this: There is a Maxtme and a G:ound 
of the Laws of England, that if the Defendanx 
oz Tenünt in any Action plead a Plea that 
umpunteth to the general JlUue, that he halt 
be compelled to the general Iſſue; and if Hs 
will not, he hill be condemned faz lack of an⸗ 
1 oa __— - (wer; 


* 


330 DIALOGUE H. 


ſwer : and the general Iſſue in Aſſiſe is, that 
he that ts namep the Diſſeiſo: hath done ng 
wong, no: no Diſeifin; and in a wit of Enttie 
in the nature of: Aflile the general Iſſue is, 
that hz D.iTe:fſed him not; and in an Acton of 
Treipiis, that he is not Gutlty, And ſo every 
Ition hath his general JTae alligned by the 
Law: and the Ten int muſt ok neceſſity either 
tale the general PTae, oz plead ſome Plea in 
Fbuement of th! vozit, to che Jurisdicion , 
to the party. oz eiſe ſome War, 02 ſome N 
by way df Concluſton. Ind therekoze if ]. 
St. inkeoffe H. Hitt of Land, and a Stranger 
bringeth an Iſliſe againſt the ſaid H. Hirt foz 
the Lan), whoſe. Title he knoweth not; in 
this Taſe, ik he ſhould be compelled to Plead 
to the Point of the Aſſiſe, that is to ſar, that he 
Hath done no w: ogg- ne no Diſletün, the mat⸗ 
ter (h3uld be pu in the mouths of xij Lay= 
men, which be not LEarned in the Law; and 
therekoze better it is that the Law be ſo 02de= 
red, that it be put in the determination ok the 
Judges, then of Lay-mzn. And if the ſaid 
H. Hirt, in the Caſe before rehearſed, would 
Plead in the Bay of the Aſſle, that John at Scile 
2 ſeiſed, and enfeoffed him, by koꝛce whereof 
e entred, and asked Judgement ik that Aſſiſe 
ſhould lie againſt him; that Plea were not 
good, fo? it amounteth but to the general J[- 
fue ; an) therekoze he ſhill be compelled to take 
thr general Jae, oꝛ elſe the Aſtiſe ſhall be a= 
warded agatnſ>t him fez lack of anſwer. Ind 
therefor to the intent the matter may be ſhew- 
ed and leaded befo;e the Judges, rather then 
Sckoze rhe Jurte, the Tenants uſe to give 
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. , berp Lie is an offence, moze oz leſs: fo: ik it - 
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the-Hlaintiff a Colour, that is to ſay, a Co= 
lour of Action whereby it ſhall appear that 
it were hurtfull to the Tenant to put that 
matter that he Hleadeth to the Judgement of 
xtj. men: And the moſt common Colour that 
is uſed in ſuch Caſe is this; when he hath plea⸗ 
ded that ſuch a man Enfecffed him, es befo:e 
appeareth, it is uſed that he ſhall Plead far= 
ther, end ſay that the Plaintiff clatming by a 
Colour of a Deed of Feoffment made by the ſaid 
Feoffoz befoze the Fecffment made to him, 
where no Right paſied by the Dee d, entred, 
upon whom he entred, and asked Judgement 
if the Aſliſe lie againſt him. In this Caſe, , 
becauſe it appeareth to be a Doubt to unlearned 
men, whether the Land paſs by the Deed with= 
out Livery oz not, therefoze the Law ſuffereth 
the Tenant to Have that ſpeciall matter tg 
bring the matter to the determinatton of the 
Judges, Ind in ſuch Caſe the Judges may 
not put the Tenant from the Plea, foz thep 
knew not as Judges but that it is true; an 
ſo if any default be, it is in the Tenant, and 
not in the Court. Ind though the truth de, 
that there were no ſuch Ded of Fecffment made 
to the Platntiff as the Tenant pleadeth; yct 
methinketh there is no default in the Tenant, 
koꝛ he doth it to a good Intent, as befoze apea= 
reth. 

Doct. If the Tenant know that the Feoffox 
made no ſuch Deed of Frofment to the Plain= 
tiff, then there is a Default in the Tenant to 
Plead it, foz he wittingly ſaith againſt the 
truth; and it is holden by all Doctours, that c= 


. 
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of inalice, and to the hurt of his neighbout, then 
it is called menaacium pernic q olum, and that 18 
deadly fin, and ik it be in ſpozt, and to the hurt 
of no man, noz of cuſtome uſed, ne of pleaſyre 
that he Hath in lping, then it is ve nial in and it 
is called in Litin mendacium jocoſum; and tf tt 
be to the pꝛolit of his neighbour and to the hurt 
cf no mau, then it is called venial ſn, and it ts 
called in Latin mendacium officioſum: and though 
it be the leaſt of thole three, pet it is a venial lin, 
and would be eſchewed, . | 
Stud. Though the Midwives of Zpypt {ted 
when they had reſerved the Male-Ch.idzen of 
the Hebrews, Taping to the Ring Pharao, that 
the Hebrews had Women that were cunning in 
the ſatne craft, which cre they came Had reſer= 
ved the Childzen alive, where indeed they 
themſelves of pity and of vzead ok God teſet= 
ved them; pet Saint Hicrome expounded the 
Text following, which lalth, that our Lozd 
therefoze gave them Houſes, that is to be un⸗ 
Derſtood, that he gave them Spiritual Youles, 
and that they had therekoze Etetnal Re ward: 
and ik they nned by that Lie, although it were 
But vental,yet I cannot ſ& How they ſhould have 
therefoze eternal Kewatd, And alſo if a man, 
intending to lap another, ask ine where that 
man ts; is it not better fo: me to lie, and ſay.” P 
cannot tell where he is, though J know it, then 
to ſhew where he is, whereupon Murther th3utd 
follow? s 
Doct: The deed that the Midwives of E2ypr 
Did, tn ſaving the Childzen, was metitozious, 
and deſcrved Reward everlaſting, if they be⸗ 
ut ved in God, and did good Deeds belive, 9 


then 
t 18 
hurt 
ſure 
1d it 
k tt 
hurt 
It 18 
ugh 
Un, 


lied 
1 of 
that 
g in 
(er= 
thep 
ſet⸗ 
the 
[02d 
uſes, 
ür d: 
were 
have 
man, 
that 
ap J 
then 
Jzutd 


E2ypt 
ous, 
» be= 


CHAPTER Lim. 233 

is to ſuppoſe they did when they fox the love of 
God refuſed the death ok the Innocents: and 
then though they made alte after, which was but 
bental ſin, that could not take from them their 
Keward, fo: a venial fin doth not utter ly ex= 
tine Charity, but letteth the fervour thereof : 
and therefoze it may well ſtand with the words 
of Satnt H erome, that they had f62 their good 
ded eternal Houſes, and pet the Lie that they 
made to be a venial Un. But nevertheleſs, if 
ſuch a Lie that ts of it (elf but venial be affir= 
med with an Oath, it is alway motal, it he 
know tt be falſe that he ſtveateth. And to the 
other Murftion, it ts not icke to this Queftior 
that we hube in hand, as me ſtrmeth : fo: fome⸗ 
time u mun fo: eſchewing of the grrater evil 
map doe a leſß ebil, and then the lels is no cf= 
fence in him; and ſoit is in the Caſe that thou 


Haft put, wherein becaule it is tefs offence to 


ſay he woteth not where he is, ihdugh he know 


where he is, then it is to ſhew where he ts, 


whereupon Murther would foltow, it ts there⸗ 
foze no tin to ſay Ye woteth not where he is: kor 


every man ts bound to love his Neighbour, and 


if he ſhew in this Taſe where he (, kudwing 
his death ſhoutd follow thereupon, tt ſtemeth 
that he loved him not, ne that he did not to him 
as he would be done to. But in the Cafe chat 
we be in hete, there is no ſuch n eſchewed: 
Foz though the party pleadeth the general Il⸗ 
Tue, the Jurte might ffnd che truth in every 
thing; und therekoze in that he ſatth that the 
Platrntitk, claiming in dy the Cdlour of a Derd 
ofFeoffitent, whete nought paſſed, entted. ac. 
unswing that there waß no fuch Feoffnrent, it 

wis 
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was a Lie in him, and a vental x, as methinkz- 
eth. And every man is bound to (ſuffer a deadly 
fin in his neighbour, rather then a vental fin in 

himſelf. . | 1 
Stud. Though the Jury upon a general J(- 
ſue may find the truth, as thou ſateft, yet it is 
much moꝛe dangerous to the Jurie to inquire of 
many Points, then to knquire onely of one 
Point. And kozalmuch es cur Lozd hath given 
a comm andment to every man upon his Meigh⸗ 
bour ; therefoze every min is bound to fozce 
ag much as in Him is, thar by him no occaſion 
ot offence come to his Neighbour. And fo: the 
ſame cauſe the Law hath o:datned divers Max- 
imes and Pꝛincipies, whereby Jlluesg in the 
King's Court may be joyned upon one Point in 
tertain, as nigh as may be, and not generally, 
leſt offence might follow thereupon againſt God, 
and a hurt alſs unto the Jury. wherefoze tt 
ſemeth that he loveth not his Netghbour ag 
himſelf, nee that he doth not as he would be 
done to, that offereth ſuch danger to his Peigh⸗ 
bour, where he may well and conveniently keep 
it from him, tk He will follow the ozder of the 
Law; and it ſeenieth that he putteth Himfelf wil⸗ 
fully in jcopardy that doth it, as it is witten 
Eccle, 3. Qui amat periculum in illo peribit, that is 
to Cay, Ye that loveth peril ſhall pertſh in it, 
and he that putteth his neighbour in peril to of- 
fend, putteth himſelf in the ſame ; and ſo ſhould 
he do, me (cemeth, that would wilfully take the 
general Iſſue, where he might conveniently have 
the ſpectal matter. Ind furthermoze, it is no ofs 
fence in Princes and Rulers to ſuffer Goy- 
tracts, and buying and ſeliing in Markets and 
1 Fairs. 
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Faits, though both Perjury and Deceit will 
follow thereupon, becauſe ſuch Contracts be ne⸗ 
ceſſary foz the Common- wealth: to it ſeemeth 
likewtſe, that there is no default in the party 
that pleadeth ſuch a ſpecial matter, to avoid 
from his Meighbour the danger of Perjury, ne 
yet in the Court, though they induce him to it, 
as they do ſometime fo: the intent befoꝛe rehears 
ſed. Ind in likewiſe ſome will ſay, that if Ru=z 
lerg of Cities and Communalties ſometime fox 
the puniſhment of Felons, Murtherers, and 
ſuch other Offenders, will (to the intent they 
wauld have them to confeſs the truth ) ſay to 
them that be ſuſpected, that they be (nfo:med of 

ſuch certain Defaults oz Mifdemeanozs in the 

Dffendo:s, and that they do to the intent to 

have them confeſs the truth, that though thep 

were not ſo info:med, that yet tt is noofence to 

ſay they were ſo infozmed, becauſe they doe it 

fo: the Commonwealth: fo: if Offends:s were 
ſuffered to goe unpuniſhed, the Commonwealth 
would eftſoons decay and utterly periſh. 

Doct. I will take adviſement upon thy reaſon 
in this matter till another ſeaſon, and J wil 
now ask thee another Queſtton ſomewhat like 
unto this: J pzaey thee tet me hear thy minde 
therein. | 

Stud. Let me hear thy Queſtion; and J ſhall 
with good wili ſay 83 Athen therein. 


©. 
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C The ſeventh Queſtion of the DoAour, concerning 
che Pleading in Aſſiſe, whereby the Tenants uſe 
ſometime to pl:ad in ſuch manner 
that they ſhall confeſs 

no Ouſter, 


Doct. I & is commonly uſed, as I have heard 
ſay, that when the Tenant in Alliſe 
pleadeth that a Stranger wag ſeiſed and en⸗ 
feoffed him, and giveth the Plaintiff a Co⸗ 
lour in ſuch manner as be foze appeareth in the 
xl vii j. Chapter, that the Tenant many times, 
when he hath pleaded thus, and the Plaintif| 
claiming by a Colour of a Deed of Feoffnent 
made by the ſard Stranger, where nought 
paſled by the Deed, entred; and that then 
they uſe to ſap farther, upon whom A. B. 
entred, upon whom the Tenant entred z 
where indeed the laid 4, B. never entred, ne 
haply there was never no ſuch man: How 
can this Pleading be excuſed of an untruth ? 
and what teaſonable caufe can be why ſuch 
a Pleading ſhould be ſuffered again@ the 
truth ? | 
Stud. The cauſe why that manner of Plea⸗ 
ding is ſuffered is this : Ik the Tenaut by 
his Pleading confeſſed an immediate Entrie 
upon the Plaintiff, oz an immediate putting 
out of the Plaintiff, which in French is cal⸗ 
led an Ouſter ; then ik the Title were after 
found koz the Plaintiff, the Tenant by his 


confeſſion were attainted of the ar 
0 n 4 
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And becauſe it may be, that though the Bloins 
e1 Have good Title to the Land, that ret the 
Tenant is no Diſſetſo: ; therefoze the Te⸗ 
na nes uſe many times to plea? in ſuch manner 
as thou haſt ſaid befoze, to ſave themſeives 
from conkeſſing of an Ouſter : And lo if there 
be any dekault, it is not in the Court, ne in 
the Law, fo they know not the truth therein 
tili it be tried. Ind methinketh allo that there 
is in thts caſe right little default oz none in the 
Tenant, no: in hig Counſel, ſp$:tollp it the 
Counſel knew that the Tenant is no Diſſet= 
ſoz, But as to that Moint J pay thee, that 
as thou haſt taken a reſpite to be adviteo, oz 
that thou ſhew thy full minde in the Mucſt= 
on of a Colour given in Afiſe, whereof men⸗ 
tion is made in the ſaid xlviiz. Chapter, that 
I likewifs mar Hove a like reſpite in this 
C aſe till another time, ts be adviſed, and then 
I ſhall with good will thew thee my full minie 
therein. 

Voct. J am content it be og thou ſaieſt. But 
I p2ay the that J map yet adde another Que= 
d ion tothe two Queſtions befoze rehearſed of 
the Colours in Alliſe, and fel rhy mind therein, 
becauſe that foundeth much to the ſame effect 
that the other do, (that is to fay) to pzove that 
there be divers things fuffered in the Liw to be 
pleaded that be agatnſt the truth: and J pzoy 
thee let me hereefter know thy mind in all thz& 

ueſtions, and thou ſhalt then with a gad wilt 
know mine. 

Stud. JF p2ap thre ſhew me the Caſe that thou 
ſpeakeſt of, hs þ 
Dod. IA a men Steal a Hoꝛzſe ſecretly in the 

7 2 night 
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night, it is uſed that thereupon he ſhalt be in⸗ 
dicted at the King's Suit, and it is uſed that 
in that India ment it ſhall be ſuppoled that he 
ſuch a day and place with Fozce and Arms, 
(that is to ſay ) with Staves, Swoꝛds, and 
Knives, #c.feloniouſly cole the Hozſe again the 
King's Peace; and that fo2zm muſt be kept in 
every Jndictinent, though the Felon Had nei⸗ 
ther Dwozd noz other Weapon with him, but 
that he came ſectetly without Weapon: Yow 
can it therefozc be excuſed, but that therein is an 
untruth ? 

Stud. It is not alledged in the Jndictment by 
matter in deed that he had ſuch Weapon, fo: the 
fozm of an Jndictment is this, 

Inquiratur pro Domino Rege, ſi A tali die & anno 
apud talem locum vi & armis, videlicet Gladiis, &c, 
talem Equum talis hominis cepit, &c. 

And then the twelve men be onely charged 
with the Effect of the Bill, that is to ſap, whe⸗ 
ther he be guilty of the Felony oz not, and not 
whether he be guilty under ſuch manner and 
fo:m as the Bill ſpecifieth oz not: and ſo when 

*thep ſay Billa vera, they Cay true, as they take 
the Effect of the Bill to be. And therefoze if 
there were falſe Latin in the Bill of Jndic- 
ment, and the Jury ſaith B Ula vers pet their Uer= 
dict is true: fox their Uerdict tretcheth not 
to the truth oz falſhood of the Latin, but to the 
Felony, ne tothe Fozm of the wozds, but to 
the Effet ok the matter; and that is to en⸗ 
quire whether there were any ſuch Felony done 
by the perſon 02 not. And though the Bill va⸗ 
ry from the day, from the year. and alſo from 
the place where the Felony was done in, lo it 
N vary 
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bary not from the Shire that the Felony wag 
done in, and the Jury ſaith Billa vera, they Have 
given a true Uerdict; foz they are bound by 
their Dath to give their Uerdict accoz ding to 
the Effect of the Bill, and not accozding to 
the Fozm of the Bill. And ſo is he that ma= 
keth a Uow bound likewiſe to that that by the 
Law is the Effect of his Þvow, and not onely to 
the wozds of his Avow. And if a man avow 
never to eat White: meat, yet in time of extreme 
neceſſitp he may eat white ment, rather then 
die, and not bzeak his Þvow, though he effir= 
med it with an Oath : for by the Effect of his 
Avow extreme neceſſity was excepted, though 
it were not exp:eſly excepted in the words of 
the Avow And lo 11kewife though the woꝛds of 
the Bill be, to enquire whether ſuch a man, ſuch 
a day and year, and in ſuch a place, did ſuch a 
Felony; yet the Effect of the Bill ig, to enquire 
whether he did the Felony within the Shire oz 
no: and there foꝛe the Juſtices befeze whom 
ſuch Jndictments be taken moſt commonly in⸗ 
fozm the Jury, that they are bound to regard the 
Effect of the Will, and not the Fo:m.And there⸗ 
foze there is no untruth in this cafe, neither in 
him that made the Pill, ne pet in the Jury, as 


me lœmeth. 


Doct. But if the party that owed the Ho:ſe 
bing an Acton of Treſpals, and declareth that 
the Defendant took the Hoꝛſe with Foꝛce and 
arms, where he took him without Force and 
arms; how may the Plaintift there be excuſcd 
of an untruth 2? 

Stud. And if the Plaintiff lurmiſe an untruth, 
what is that to the Court, oz to the Law ? foz 
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they muſt believe the Plaintiff, till that that hs 
ſaith be dented by the Dekendant. And pet as 
this Caſe is, there is no untruth in the Plain⸗ 
tiff, to lap he took the Hozſe with Fozce and 
arms, thongh he came never fo ſecretly and 
without Weapon: fo: every Treſpaſs is in the 
Law done with Fozce and Arms; fo that if 
he be attainted and found gutlty of the Treſ=- 
pals he is attaintedof the Fozce and arms: 
and ſith the Law judgeth every Treſpaſs to be 
done with Fazce, there foze the Plaintiff ſaith 
fruly, that he took him with Fozce, ag the 
Law meaneth to be Fozce. Foz though he tok 
the Ho:ſe ag a Felon, pet upen the felonioug 
taking, the O'vner may take an Action of 
Treſpaſs if he will; fo» every Felony ts a 
Treſpaſs and moze. And lo I have ſhewed 
the (ome part of my min:e, to pzove that tn 
thoſe Caſes there is no untruth, neither in the 
parties, netther in the Jury, oz inthe Law, 
Nevertheleſs, at a better leiſure J will ſhew 
thee my miud moꝛe fully theretn with god will, 
as thou haſt pꝛomiſed me to do tn the Cates of 
Colours ok the Alliſe and of the Duſter, that 
be befoze rehearſed, | | 


CHAPTER LV. 


CHAP; LV. 


The eighth Queſtion of the Doctour; Whether 
the Statute of xly, of Edward the third of 
Sylva cedua ſtandeth wich 
Conſcience, 


Doct. I N the 45. year of the Reign ok Ed. 3. it 

was enacted, that a Pꝛohibition ſhould 
lie where a man is impleaded in the Court= 
Chziſttan fo: Diſmes of wood of the age of ' 
xx. year oz above, by the name of Sylva czdua : 
how map that Statute ſtand with Conſctence, 
that is ſo directly againſt the Liberty of the 
Church, and that is made of ſuch things as 
the Bariltament had no Mthozity to make any 
Law of ? 

Stud. Ft appeareth in the ſaid Statute, that 
it is enacted, that a Pꝛohibition ſhould lie in 
that Caſe as it had uſed to do befoze that time; 
and if the P2ohibition lay by a P2elcription 
befoze the Statute, why ts not then the Sta⸗ 
tute good ag a Confirmation of that P:eſcrtp= 
tion? | 

DoR.Ff there were ſuch a Pꝛeſcription befoze 
the Statute, that Pꝛeſcription was void ; foz 
it pꝛohibiteth the payment of Tithes of Trxs 
of the age of xx pear oz above, and paying of 
Tithrs is grounded as well upon the Law of 
God, as upon the Law of Reaſcn; and again 
thoſe Laws lieth no Pꝛeſcription, ag it is hol⸗ 
den moſt commonly by all men, 

dtud. That there was ſuch a Pzelcription 

P 4 befoze 
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ve feze the ſaid Statute, and that if a man be⸗ 
koze the laid Statute had been ſued in the Spi⸗ 
ritual Court fox Tithes of wood of the age of 
Xx. pear oꝛ above, the Pꝛohibitton lay, appeax⸗ 
eth in the ſatd Stat : and it cannot be thought 
that a Statute that is made by Tuthozity of 
the whole Realm, as well of the King and of 
the Lozds Sptritual and Tempozal, as of aff 
he Commons, will recite a thing againſt the 
truth. Ind kurthermoze, J cannot ſe how it 
can be grounded vy the Law of God oz by the 
Law of Reaſon, that the x. part ſhould be paid 
foz Tith, and no other Po2tion but that: but 
J think that it be grounded upon the Law of 
Keaſon, that a man ſhould give a reaſonable 
Poztion of his Gods tempozal to them that 
miniſter to Him things ſpiritual ; foz every man 
is bound to yonour God of his pꝛoper ſubſtance; 
and the giving of ſuch Poztion hath not been 
. onely uſed among faithful 'people, but alſo a= 
mong viifaithful, as it appeareth Genebs, 47. 
there Coꝛn was given to the P2teſts in Eeypc 
of common Barns. And Saint Pao] in his E⸗ 
piſtles affirmeth the lame tn many places; as 
in his firſt Epiſtle to the Corinthiaas, ch. where 
he ſaith, He that workerh in the Church ſhall ear 
of rhat char belongeth to the Church: And in his 
Epiſtle to the Galatians, Chap. 6. he ſatth, Let 
him that is inſteu&ed in Spiritual things, depart of 
his Goods to him that inſtructeth him, Ind Saint 
Luke, chap. 10, ſaith, that the workman is worthy to 
have his hire, * Ali which ſayings may right con⸗ 
peniently be taken and applied to this pur poſe, 
that Spiritual men, which miniſter to the peo⸗ 
ple ſpiritual things, ought koꝛ thetr Miniſtra⸗ 
„ : | tion 
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tion to have a competent living of them that 
they miniſter unto, But that the tenth part 
ſhould be aſſigned foꝛ fuch a Poꝛtion, and net= 
ther moꝛe noz leſs, IJ cannot perceive that that 
ſhould be grounded by the Law of Reaſon, no: 
immediately by the Law of God, Foz befoze 
the Law wz:itten there was no certain Poztt= 
on aſſigned foz the Spiritual Miniſters, nei⸗ 
ther the x. part, no: the xi j. part, unto the time 
of Jacob: koz tt appeareth Genelis 28, that Ja 
cob avowed to pay Diſmes, which was among 
the Jews for the tenth part, if the Lozd pꝛolpe⸗ 
red him in his journey ; and ik the tenth part 
had been duty befoze that vow it had been 
in vain to have Avowed tt, and ſo tt Had if it 
had been grounded by the Law of Reaſon. Ind 
as to that is ſpoken in the Evangeliſts, and in 
the New Law of Tithes, it belongeth rather ts 
the giveing of Tithes tn the time of the Old 
Law, then of the NewLaw ; ug it oppeareth 
Matthew 23, and Luke 11. where our Loꝛd ſpea⸗ 
keth to the Phariſees, ſaying. Wo to you Pha- 
riſees, that Tithe Mints, Rue, and Herbs, and forget 
the Judgement and the Charity cf God; rhele it be- 
hoveth you to doe, ard the other not to omit: that is 

to (ay, it behoveth you to doe Juſtice and Chas 
rity of God, and not to omit paying of Tithes, 

though it be of ſmall things, as of Mints, Rue, 

Herbs, and ſuch other, Þnd alſo that the Pha= 

riſce ſaith Luke. 18. I pay myTithes of all that I have, 

it is to be referred to the Old Law, not to the 

time of the New Law. Therefoze, as J take 

it. the paying ok Tithes, oz of a certain Pox= 

tion to Spiritual men fo; their Spiritual Mi⸗ 

niſt ration to the people, had been grounded in 

EP . > diverg 
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Divers manners. Firft, befeze the Law tozitten, 
6 certain Po:tion ſufficient foz the Spiritual 
Miniſters were due to them by the Law of Na- 
ture, which, after them that be learned in the 
Law of the Realm, is called the Law of Rea⸗ 
ſon : and that Poztion is due by ali Laws. Ind 
in the Law wzitten, the Jcws were bound to give 
the x. part to their Pꝛieſts, as well by the (aid 
Avow of }J:ccb, ag by the Law of God in the 
Did Tecament, called the Judictalls. And in 
the new Law che pap ing of the x. part is by a 
I aw that is made by the Church. And the rea⸗ 
fon wherefoze the x. part was ozdained by the 
Church to be payed foz the Tithe was this: 
There is no caule why the people of the New 
Law ought to pay leſs to the Miniſters of the 
new Law, then the people of the Did Teſta= 
ment gave to the Miniſter of the Old Teſta= 
ment: Fo: the people of the new Law be bound 
to greater things then the people of the eld 
Law were, ag it appeareth Matt. 5. where it is 
Catd, Unleſs your good works abound avuyc the works 
of the Scribes and the | hiriſees, ye may not enter in- 
to the Kingdome of Hesver. Ind the Sacrifice of 
the old Law was not ſo honourable 28 the Sa⸗ 
.Crifice of the new Law is: fo: the Sacrifice of 
the old Law wag not oncely the Figure, and the 
Sacrifice of the new Law is the thing chat 4s 
figured;that was the Shadow, this is the truth. 
And therefgze the Church upon that reaſonable 
conſt de ration ozdatned, that the x. part ſhould 
de paid foꝛ the ſuſtenance of the Miniſters in 
the new Law, as it was fo: the ſuſtenance of the 
Miniſters in the old Law; and ſo that Law 

ith a cauſe may be increaſed oz miniſhed to by 
0 025 
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__ oz to lefg, as ſhall be necefſatp foz 
them. 

Do. It appeareth Gen. 14 that Abraham gabe 
to Melchiſedee Diſmeg, and that is taken te be 
the x. part; and that was long betfoze the Low 
witten: and therefoze it is to ſuppoſe, that he 
did that by the Law of God. 

Stud It appeareth not by any Scripture that 
he dtd that by the Commandment of God, ne by 
any Revelation. And therefo:e it is rather to 
ſuppoſe that he did part of duty, and part of his 
own free will: fo: tn that he gave the Diſmes 
ag a reaſonable Yoztion foz the ſuſtenance of 
Melchiſedec and his Miniſters, he did it by the 
commandment of the Law of Reaſon, as befoze 
appeareth; but that he gave the x. part, that 
was of his fre will, and becauſe he thought it 

ſuffictent and reaſonable: but if he had thought 
the xij. part oz the xiij. part had ſufficed , he 
might have given it, and that with good Con= 
ſcience. Ind ſo I ſuppoſe that in the new Law, 
the giving of the x. part is by a Law of the 
Church, and not by the Law of God; anleſs it 
be taken that the Law of the Church is the Law 
of God, as it is ſometime taken to be, but not 
appꝛopziately oz immediately; foz that is taken 
app:op:tately to be the Lawof God, that is 
contained in Dcripture, that is to ſay, in the 
Old Teſtament and in the New. - 

DoR. It is ſomewhat dangerous to ſay that 
Tithes be grounded onely upon the Law of the 
Church: foz ſome men, as it is ſaid, ſay that 
man's Law bindeth not in Conſcience, and ſo 
they mtght happen to make a boldneſs thereby 

to deny their Titheg. f | PE 
£5 4 _ rud, 
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Stud. J truſt there be none of that opinion; and 
ik there be, it is great pity: And nevertheleſs 
they be compelled in that Tale by the Law of a 
the Church to pay their Tiths, as well as they 2 
chould be if paying of Tithes were grounded 
meerly upon the Law of God, ft 

Doct. JF think well it be as thon itayeſt, and 
therekoze J hold me contented theretn. But J 
P2ay thee ſhew me thy minde in this Queſtton: th 
It a whole CTountrey p:eſcrtbed to pay no ſo 
Tithes foꝛ Cozno: Hay, no: ſuch other, whe⸗ 


ther thou think that that Pzeſcription is good. ſo 
Stud. That Mueſt.on dependeth much upon 02 
that that is ſaid befs:e : koꝛ if paying of the x. to 


part be by the Law of Regſon oz by the Law of — 
God, then the P:elcrtption is void; but if it be 
by the Law of Man, then it is a good Pꝛeſcri⸗ a 
ption , ſo that the Miniſters have a ſuffictent 3 


Poꝛtton beſide. fon 

Doct. John Gerlon, which was a Pocto2 of Di⸗ * 
vinity, in a Treatiſe that he named Regule mo⸗ C 
rales. ſaith, that Diſmes be payd to Pꝛieſts by it 
the Law of God. pad 


Stud. The woꝛds that he ſpeaketh there of the 
matter be theſe, S»lucio Decimarum Sacerdotibus h 
eſt de jute divino, quatenus inde ſuſtententur 5 ſed 4 
quoad tam hanc vel illam affignare, aut in alios teddi- 
tus commurare, poſitivi juris exiſtit: that is thus Þ 


much to ſay, The paying of Diſmes to P3telts - 
is of the Law of God, that they may thereby be = 


ſuſtained ; but to aſſign this poꝛtion 02 that, oz th 
to change it to other Rents, that is by the Law 


poſitive. Ind if it ſhould be taken that by that ban 
woꝛd Decimarum, which in Engliſh is called — 


| Piſmes 02 Tithes, that he meant the x. part, 
3 | and 
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and that that x. part ſhould be paid fo2 Tith by 
the Law of God, then is the ſentence that fol= 
loweth after againſt that ſaying; foz as it ap= 
peareth above, the next ſatth afterward thus, 
But to aſſign this po:tion oz that, oz to change 
it into other Rents, belongeth to the Law po⸗ 
litive, that tg, to the Law of Man: and if the 
x. part were aſſigned by God, then may not a 
leſs part be eſſigned by the Law of Man, foz 
that ſhould be contrary to the Law of God, and 
ſo it ſhould be void. And methinketh that it is 
not ſo likely that ſo famous a. Clerk would 
ſpe ak any ſentence contrury to the Law of God, 
oꝛ contrary to that he had ſpoken befozxe, Ind 
to p2ove he meant not by the term Dec mæ, that 
Dilmes ſhould alweyes be taken foz the x part, 
it appeareth in the 4. part of his wozks, in the 
32, Title Lirerz, where he ſaith thus, Non voca- 
tur Pottio Curatis debita proptetea Decimæ, eò quod + 
ſemper fir dec ima pars, imo eſt incerdum viceſim aut 
triceſima: that is to ſay, The Poꝛtton due to 
Curates is not therefo:e called Diſmes foꝛ that 
it is alwap the x. part, fo: ſometime it is the xx. 
02 the xxx.patt Ind ſo it appeareth that by this 
woꝛd Decimarum he meant in the Text befoze te⸗ 
hearſed a certain Poꝛztton, and not p2ectlely the 
x. part: and that the Poꝛtion ſhould be paid to 
Pzieſts by the Law of God, to ſuſtain them 
with, taking as it ſeemeth the Law of Reaſon 
in that ſaying koꝛ the Law of God, as it may one 
wap be well and conveniently taken, becauſe 
the Law of Reaſon is given to every reaſonable 
creature by God: and then it followeth purſu= 
antly, that it belongeth to the Law of Man to 
aſſign this Poztion,oz that which neceſſity ſhall 
roquti:e 
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tequire for their ſuſtenance, And then his ſap⸗ 
ing agreth well to that that is ſaid bekoze, that 
is to (ay, that a certain Poxtion is due foz 
PD 2 telts, fox their ſpiritual Mintſtration, by the 
aw of Reaſon, And then tt would follow 
thereupon, that if tt were ozdained fo: a Law, 
that all paying of Tithes ſhould from hence⸗ 
fo:th ceaſe, and that every Curate ſhould Have 
aſſigned to him ſuch certain poztion of Land, 
Kent, oz Innuity, as ſhould be ſufftcient foz 
him, and foz ſuch Miniſters as ſhould be nece(= 
ſary to be uuder him, accozding to the number 
of the people there, oz that every Parichtonet 
oꝛ Houſholder ſhould give a certain ſum of mo⸗ 
ny to that uſe; J ſuppoſe the Law were good, 
And that was the meaning of Jo. Gerſon, as it 
ſæmeth, in his woꝛds befoze rehearſed; where 
He ſaith, But to change Tithes into otherRents, 
is by the Law poſſitive , that is toſay , by the 
Law of Man. And ſome think that if a whole 
Countreyp p:eſcribe to be quit of both Tithes of 
Coꝛn and G2 aſs, ſo that the Spiritual Mint⸗ 
ters have a ſufficient Poꝛtion beſkde to live up⸗ 
on, that is a good P2elcription, anb that they 
ſhould not offend that in ſuchCountries payed ng 
Tithes : foz it were hard to ſay that all the men 
of Italy. oz of the Eaſt parts, be damned, de⸗ 
eauſe they pay no Tithes, but a certain Poꝛtion, 
after the Cuſtome. Therefoze certain it is, to 
pay ſuch a certain Poꝛtion, as well they as alt 
other be bound it the Church ask it.any Cuſtom 
Rrotwithtanding. But tf the Church ask it not, 
it ſeemeth that by that not asking the Church 
temitteth it: and an example thereof we may 
take of the Jpoſtle Paul, that though he wu 
d 
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have taken His neceſſary living of them that he 
pꝛeached to, yet He took it not, and neverthe= 
leſs they that gave it him not did not offend, be= 
cauſe he dtd not ask it. But if one man in a 
Town would pzeſcrtbe to be difcharged of 
Tities of Cozn and G2aſs, methinketh the 
P :efcriptton is not good, unleſs he can pꝛove 
that he recompenleth it in another thing: fo it 
ſeemeth not reaſonable that he ſhould pay leſs 
foz his Tithes then his neighbours do, ſeeing 
that the Sptritual Miniſters are bound to take 
as much diligence foz Him, as they be koz any 
other of that Pariſh: wherefoze it might ſtand 
with reaſon that he ſhould be compelled to pay 
his Tithes as his Neighbours do, unleſs he 
con pꝛove that he payeth tn recompence thereof 
moe then the x. part in another thing Ne= 
vertheleſs, J leave the matter to the judgment 
of another. Ind then koꝛ a ferther pꝛoot̃, though 
the laid P2eſcription of not paying Tithes foz 
Tres of xx. year and above were not good, pet 
that that of TCoꝛn and Gꝛaſs ſhould be good, 
lome make this reaſdn, They ſay that there 18 
no Tith but it is either a P:edial Tith, 02 a 
Perſonal Tith, oz a Mixr Tith And they lay 
that if a Tith ſhould be paid of Tres when 
they be ſold, that the Tith were not a Pꝛedi⸗ 
al Tith; fo: the Pꝛedial Tith of Trees is of 
ſuch Tres ag bing fo:th Fruits and Increaſe 
yearly, as Ppple=trecs, Nut-trers, Pear= 
trees, and ſuch other, whereof the Pꝛedial Tith 
is the Apples, Nuts, Hears, and ſuch other 
Fluits as come of them yearly : and when the 
Frutts be tithed, tf the Owner after fell the 
Tres, there is no Tith due thereby, fo: two 
Tiths 


350 DIALOGUE II. 


Tithes may not be patd of one thing, Ind of 
thole Tiths, that is to ſay, of Pꝛedial Tiths, 
was the commandment given in the old Law to 
the jcws, ag appeareth Levit. 27. where it is ſaid, 
Omnes decimz tertæ, five de pomis arborum, five de 
frugibus, Domini lun, & illi ſarRificantur ; that ig 
to ſay, Ali Tiths of the earth. either of Apples 
of trees, oz of Gzains,be our Loꝛd s, and to him 
they be ſanctified : and though the (aid Lam 
ſpeaketh only of Apples, yet it is underſtood cf 
all manner of. Fruits. And becaule it ſaith 
that all the Tiths of the earth be our Lozd's, 
there foꝛe Calves, Lambs, and ſuch other muſt 
alſo be tithed: and they be called by ſome men 
Pꝛedial Tiths that is to ſay, Tiths that come 
of the ground; howbett they call them only Pre- 
dizls mediate; and they be the ſame Tiths that 
in this Witting be called Mixt Tiths, and the 
other Tiths, that is to ſay, Tiths of Apples and 
Cozn, and ſuch other, be called Predials imme- 
diate, fo: they come immediately of the ground, 
and ſo do not Mixt Tiths,as evidently appear= 
eth, 

Dot. But what thinkeſt thou ſhall be the 
Pꝛedial Tiths of Aſhes, Elmes, Sallows, Al⸗ 
ders, and ſuch other Tres ag bear no Fruits 
whereof any p;ofit cometh 2 why ſhall not the 
10. part of the ſelf thing be the Tith thereof, 
it they be cut down, ag well ag it is of Cozn 
and Gals? 

Stud. Foz J think that there is to that intent 
great diverſity between Coꝛn, Gꝛaſs. and Tres; 
and that foz divers conſiderations, whereof one 
is this. The p2operty of Cozn and Gꝛaſs is not 


to grow over one year, and if it do, it will perilh 
and 
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and come to nought, and ſo the cutting down of 
it is the perfection and pꝛeſervation thereof, and 
the ſpecial cauſe that any Increaſe fol loweth of 
the ſame;and therefozt the tenth part of the n= 
creaſe ſhall be paid as a Pꝛedial Tith, and there 
no deduction ſhall be made fo: the charges of it: 
and (o it is of Sheep and Beafts, that muft be 
taken and killed in time, fo: elſe they may periſh 
and come to nought: But when Trc&s be felled, 
that felling is not the perfection of the Tres, 
ne it cauſeth not them to increaſe, but to decay; 
fo: moſt commonly the Trees would be better, 
tf they might grow ſtill. Ind therefoze upon that 
that is the cauſe of that decay and deſtructten of 
them, it leemeth there can no Pꝛedial Tith ariſe. 
Ind ſome men ſay, that this was the cauſe why 
our Lozd in the ſatd Chapter of Levic. 27. gave 
no commandment to tithe the Trees, bat the 
Fruits of the Trees onely. 

Doct. Jt appeareth in Paralip. 3 1. t hat the Jes: 
in the time of the King Ezechias offered in the 
Temple all things that the ꝛound bꝛought koꝛth 
and that was Tres as well as Con and Gꝛaſs. 

Stud. Jt appeareth not that they did that by 
the commandment of God, E therefo:e it is like 
that they did it of their own Devotion, and of a 
favour that they had above their duty to the re= 
pairing of the Temple, which the King Ezechias 
had then commanded to be repaired: Ind ſo that 
Text p2oveth nothing that Tithe ſhould be patd 
fo: Trees. And therefoze they ſay farther, that 
truth it is, that if a man, to the intent he would 
pay no Tithe, would wilfulls ſuffer his Coꝛn 
and Gꝛaſs to ſtand tl} and to periſh, he ſhould 
offend Conſcience thereby 1 but though he ſuffer 

. his 
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his Tres to ſtand ſtili continually without fef= 
ling · vecauſe he thinzeth a Tith would be asked 
if he kelleo them, ſo that he do it not of an evil 
wiil to the Curate ) he offendeth not in Conſci⸗ 
cnce,ne he is not bound to Reſtitution therefoze, 
us he ſhoul d be if it were of Co:n ano Gzaſs, as 
befoze appeareth.Ind another diverſity is this: 
Jn this cale of Tith-wod, the Tithe thereof 
would ſerve io little to that purpoſe thatTithes 
be patd fo:, that it 1s not likely that they that 
made the Law fo: payment of Tithes intended 
that onp Tithe ſhould be payed foz Trees oz 
Wood: Foz the Spiritual Miniſters muſt of 
neceſſity ſpend dayly and weekly, and therefo:e 
the Tithes of Tres oz Wood, that cometh fo 
ſeldom, would ſerve ſo little to the purpoſe that 
it ſhould be paid fot, that it would not help them 
in their neceſlity:ſo that if they ſhould be dziven 
to truſt thereto, though it might help him in whole 
time it ſhould happen to fall pet it ſhould deceive 
them that truſted to it in the mean time, & alſo 
ſhould leave the Pariſh without any to miniſter 
to them. 

Do&. I would well agrer, that foz Trees that 
dear Fruit there ſhould no P:edial Tithe be 
paid when they be ſold, foz the Pꝛedial Tithe 
of them is the Fruits that come of them, and ſo 
there cannot be two P2edials of one thing, as 
thou haſt ſaid, Eut of other Tr#s that bear no 
Frut!,methinketh that a Pꝛedial Tithe ſhould 
be patd when they be Cold. And ſo it appeareth 
that there ought tobe by the Conſtitution pꝛo⸗ 
vinctal made by the reverend Father in God, 
Robert Winchelſey,late Archbiſhop of Canterbury, 
whore it is (aid and declared, that Sylva czdua 
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is of every kind of Trees that have being, in 
that they ſhould be cut, oz that be able to be cut; 
whereof we will, ſaith he, that the Poſſefſlour 
of the ſatd woods be compelled by the Cenſuces 
of the Church to pay to the Pariſh=Church, 02 
Mother=-Church, thr Tithe, as a Real o Pzr= 
dial Tithe:Ind ſo by vertue of that Conſtituti⸗ 
on pꝛovinctal a Pzedtal Tithe muſt be paid of 
fuch Tres as have no Fruit : Foz J would 
well agrce,that the ſaid-Conſtitutton p:ovinctal 
ſtrete heth not to Tres that beer Fruit, although 
the woꝛds be general fo: all Tres, ( as befo:e 
appeareth.) 

Stud. JF take not the reaſon why a Pꝛedial 
Tithe ſhould not be paid foꝛ Tres that bear 
Fruit, to be becauſe two Pꝛedial Tithes cannot 
be paid fo: one thing:foz when the Tithe is patd 
of Lambs, yet ſhall Tithe be paid of wool of the 
ſame Shep (foꝛ it is paid fo: another Increaſe:) 
E ſo it map be Caid that the Fruit of a Tre is 
one Incteaſe, a the felling another, But J take 
the cauſe to be, foz the two cauſes befoze rehear⸗ 
fed; & alſo fozaſmuch as the felling is not pꝛo⸗ 
perly an Jncreaſe of the Tres. but a Deſtru= 
«tion of the Trees as it is ſatd befoze., Ind far- 
ther, would hear thy mind upon the laid Con: 
ſtitutton p2obinctal, which will, that Tithe 
ſhoutd be paid fo: Trees by the Poſſe ſſoꝛs of the 
wood ; that tf the Poſſeſſoz ſell the wood foꝛ C. 
I. and give the Buyer a certain time to fell it 
in, what Tithe ſhall the Boſleſſo: pay as long 
ag the wood ſtandeth? 

Doct J think none, fo: the Pꝛedial Tithe co⸗ 
meth not till the wad be fri. cd + and a Perlo- 
nal T.the he cannot pay, no moꝛe then it a man 
„ pluch 
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pluck down his Houſe and ſelleth it, oꝛ if he ſell 
all his Land, in which caſes J agree well he ſhall 
pay no Tithe, neither Perſonal no: Pꝛedial ? 

Stud. And then J put Cale that the Buter 
ſelleth the wad again as it is ſtanding upon the 
ground to another fo: CC. i. what Tithe ſhall be 
paid then? 

Doct. Then the firſt Buier ſhall pay Tithe of 
the ſurpluſage that he taketh over the C,1l.that 
he paid as a Perlonal Tithe. 

Stud. And then if the ſecond Buter after that 
cut it down, and ſell it when it is cut down foz 
leſs then he paid, what Tithe ſhall then be paid? 

Do&. Then ſhall he that ſelleth them pay the 
{Tithe fo: the Trees ag a Predial Tithe. 

Stud. I cannot ſe how that can be:foz he nei⸗ 
ther hath the Trees that the Pꝛedial Tithe 
Would be paid foz, if any ought to be paid ; noz 
He is not Poſſeſſoꝛ of the ground where theTrees 
grow. Ind therefo:e if anyP2edial Tithe ſhould 
be paid, it ſhould be paid either by the firſt Pol⸗ 
ſeſſoꝛ by reaſon of the woꝛds of the ſaidConſtitu= 
tion pꝛovincial, which be, that theTithe ſhall be 
paid by the Poſſeſſoꝛ ot the wood; oꝛ by the laſt 
Euter,becaufe he hath the Trees that ſhould be 
tithed: And by the firſt PoſCefloz the Tithe can⸗ 
not be paid ag a Pꝛedial, fo2 he cut them not 
down ne they were not cut down upon his Bar⸗ 
gain; and by the laſt Buier it cannot be paid 
neither as a Pꝛedial Tithe,foxz the ſaid Conſti⸗ 
tutton ſatth, that the Poſſeſſoz of the Woods 
Mould be compelled to pay it. And therefo:e Þ 
ſuppoſe that the truth is, that in that caſe no 
Tie (hall be patd:fo: as to the laſt Seller, he 
chall pay no Yet ſonal Tithe, fot he * 
thing, 
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thing, as it appeareth be foꝛe; and no Pꝛedial 
Tithe ſhall be patd, fo: it ſhould be againſt the 
ſaid P:elcription ; and alſo the cutting down is 
the Deſtruction of Tres, and not their pzeſer= 
vation, as is ſatd befoze. 

Doct. Then takeſt thou the ſaid Tonftitution 
to be of ſmall effect, as tt ſeemeth. 

Stud. I take it to be of this effect, That of 
Wood above twenty year tt bindeth not, becaule 
it is contrary to the Common Law, and to the 
{aid Pꝛeſcription, that ſtandeth god in the Com= 
mon Law: but of wod under xx. year, whereof 
Tithe hath been accuſtomed to be paid,the Con= 
ſtitution is not againſt the ſaid Pꝛeſcription, be⸗ 
cauſe paying of Tithe under xx. year is not pꝛo⸗ 
Htbited, but ſuffered by the ſatd Statute. How:« 
beit ſome ſay,that by the very rigour of the Tom⸗ 
mon Law Tithes ſhould not be paid fo: Wood 
under xx. year, no moꝛe then foꝛ above xx. year, 
and that Pꝛohtbition tn that Caſe lieth by the 
Common Law : Nevertheleſs, becauſe it hath 
bin ſuffered to the contrary, and that in many 
places Tithe hath bin paid thereof. J paſs it o⸗ 
ver: but where Tithe hath not bin paid of wad 
under xx. year, I think none ought to be paid at 
this day in Law no: Conſcience. But admit that 
the ſaid Conſtitution taketh effect foz paiment of 
the weod under xx. years as of a Pꝛedtal Tithe, 
yet I cannot (ce how the Tithe thereof (ould be 
paid by the Poſſeſſo: of the wad, tf he ſell them. 
but that it ſhould be paid rather by Him that Hath 
the Tres; fo: the Conſtitutton is, that the 
Tithe ſhall be paid as a Real o: P:edial Tithe, 
and that is the x. part of the ſame Tres as it is 
of Coꝛn . Ind if a man buy Coꝛn upon the ground, 
the 
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the buyer hell pay theTithe,and not the ſeller; 
and ſo it ſhould ſeem to be here. And what the 
Conſtitution meant, to decree the contrary in 
Tithr=wod, J cannot tell, unleis the meaning 
were to induce the Owners to pay Tithrs of 
great Trees when they fell them to their own 
uſe ; which methinketh ſhould be very hard tg 
ſtand with reaſon, chough the laid Stat. Had ne⸗ 
ver bin made. as J he ve ſaid befcze.Ind further⸗ 
moze, I would here (under cozrectton) move one 
thing, and that is this; That, as it ſeemerh, that 
they that were at the making of the ſaidTonſit= 
tution, and knew the ſaid Pꝛeſcription did not 
follow the direct oꝛder of Cyartty therein ſoper⸗ 
fectly as they might have done: Foz when they 
made the ſald Conſtitution pꝛobinctal directly a⸗ 
gainf the ſatd p ꝛeſcription, they ſet Law againſt 
Cuftome, and Power again Power and in a 
manner the Dptrirualty againſt the Temporal⸗ 
ty, whereby they might well know chat great 
Uartance and Sutt ſhould follow. Ind there= 
fo:e if they had clearly ſen that the ſard Pꝛe⸗ 
ſcription had bin againſt Conſcience.they ſhould 
firſt have moved the Ring and his Counſel,and 
the Mobles of the Reaim,to have aſtented to the 
refo:mation of that Pꝛeſcriptton, and not to 
make a Law as it were by autho:ity and power 
againſt the Pꝛeſcription. and then to thꝛe at the 
people, à make them believe that they were all 
accurſed that kept the laid Pꝛeſcription.oꝛ that 
maintained it. And it leemeth to ſtand hardly 
with Conlcience to repozt ſo many to ſtand ac⸗ 
curſed foz following of the ſatd Stat. and of the 
ſatd Pꝛeſcription as there do, and yet to do no 
moꝛe then hath bin done to b2zing them out - -3 
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Doct. Methinketh that it is not convenient 

t Lay=-men ſhould argue the Laws and the 
Dekrees oz Conſtitutions of the Church; and 
therefoze it were better koz them to give cre⸗ 
dence to Spiritual Rulers that have Cure of 
their Souls, then to truſt to their own opinions: 
and it they would do fo, then ſuch matters 
would much the moze rather ceaſe then they 
will do by ſuch reaſonings: 

Stud. In that that belongeth to the Þrticles of 
the auh, I think the people be bound to believe 
the Church, fot the Church gathered together in 
the Holy Ghoſt cannot erre tn ſuch things as de. 
long to the Catholick Faith : But where the 
Church maketh any Laws whereby the Gods 
02 Poſſeſſions of the people may be bound, oꝛ by 
this occaffon oꝛ that may be taken from them, 
there the people may lawfully reaſon whether 
the Laws bind them oz not; foz in ſuch Laws 
the Thurch-may erte and be deceived, and de⸗ 
cerve other, either foz Singularity, oz fox Co⸗ 
vetile, oz ſome other cauſe. Ind fox that confi= 
deratton it pertaineth moſt to them that be lear⸗ 
ned in the Law of the Realm to know ſuch 
Laws of the Church as treat of the ozdering 
of Lands o: Hoods, and to-ſ>- whether they may 
ſtand with the Laws of the Realm oz nor. Ind 
therefoze it is neceſſary fo: them to know the 
Laws of the Church that treat of Diſmes, of 
Executoꝛs, of Teſtatnents,of Legacies, Baſtar⸗ 
dy, Matrimony, and divers other, wherein they 
be bound to know when the Law of the Church 
malt be followed, and when the Law of the 
Realm: whereof becauſe it is not our purpoſe 
fo treat, J leave to ſpeak any moze at this t.me, 
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and will reſo:t again to ſpeak of Tithes ; 
wherein ſome men Cay that of Tinne,Coal, and 
Lead. no Tithe ſhould be paid when they be ſold 
by the Owner of the ground, becauſe it is part 
of the Inheritance, and it is moze rather a de- 
ruction of the Inheritance then any Jncreaſe. 
And therekoze they Cay, that if a man take a 
Tin-wozk, and give the Loꝛd the tenth Diſh, 
acco:ding to the Cuſtome, that the Lozd ſhall 
pay no Tithe of that tenth Diſh, neither Pꝛedi⸗ 
al noz Perſonal : but if the other that taketh 
the wozk have gains and advantage by the 
Work, it ſemeth that it were not again reaſon 
that he ſhould pay a Perſonal Tithe of His 
gains, the charge deducted. 

Doct. I pꝛay the ſhew me firſt what thou ta⸗ 
keſt foz a Perſpnal Tithe,and upon what ground 
Perſonal Tithes be paid, as thou thinkeſt, ſo 
that one of us miſtake not another therein. 

Stud. I will with god will. And therekoꝛe thou 
ſhalt underſtand that, as J take it, Perſonal 
Tithes be not paid foz any Increaſe of the 
ground, but foꝛ fuch P:ofit as Tometh by the la⸗ 
bour oz induſtry of the Perlon,as by buying and 
ſelling, e ſuch other: and ſuch Perſonal Tithes, 
ag J take it, muſt be oꝛdered after the Cuſtom, 
and the Church Hath not uſed to levie thoſe 
Tithes of compulſion, but by Conſcience of the 
parttes. Nevertheleſs Raimond ſatth, that it is 
god to pay Perſonal Tithes, oz with the aſſent 
of the Harſon to diſtribute them to pooꝛ men, 02 
elſe to pay a certain poztion fo: the whole. Tut 
as Irn«cent ſaith, where the Cuſtome is thet they 
Gould be paid, the people be bound ts pay them 
£9 well og P2edials, the expences dedua . 

dit 
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beit in the Church of England they uſe to ſue foz 
ſuch Perſonal Tithes as well ag fo: Peedials, 
and that ig by reaſon of the Conſtituuon pꝛo⸗ 
bincial that wag made by Robert Winehelſey, by 
the which it was oꝛdained, that PerſonalTithes 
Houtd be paid of Crafts and Merchandiſe and 
of the lucre of Buying and Selling, and in like 
wiſe of Carpenters, Smiths, weavers, Ma⸗ 
ſons, and all other that wozk fez Hire that they 
ſhall pay Tithes of their Hire, except they will 
give any thing certain to the uſe oz the light of 
the Church, if it ſo pleaſe the Parſon. And in 
another place the ſatd Archbiſhop ſatth.that of 
the Pawnage of wods and ſuch other things, 
tc, and of Fiſhings, Trees, Bees, Doves, and of 
divers other things there remembzed, and of 
Crafts. and of Buying and Selling, and of the 
P2ofits of divers other things there recited. e= 
very man ſhould help ſatisfie competently in 
the Church, to the which they be bound to give 
it of right, no expences by the giving of the ſid 
Tithes deducted oꝛ withholden, but only fcz the 
payment of Tithes of Crafts and of Buying * 
Selling. And by reaſon of the ſaid Conſtttutt= 
ons { 2ovincial, ſometimes Suits be taken in 


the Spiritual Court foz Perſonal Tithes, and 


thereof many men do marvel becauſe deductions 
many times muſt be referred to the Conſcience 
of the parties. Ind they maruel allo why a Law 
ſhould be made in this Realm koz poying of 
Perſonal Tithes, moze then there is in other 
Countries. And here J world gladly move thee 
farther in one thing concerning ſuch Perlonal 
Tithes to know thy mind therein; ano that is, 
If a man give to another a Ho2ſe, and he =_ 
that 
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that Yo:ſe foz a certain ſum, hill he pay any 
Titi? of that ſum ? | 

Dot, what thinkeft thou therein? 

Stud. I think that he ſhall pay no Tithe: Fot 
there, as I take it, the P2ofit cometh not to him 
by his own induſtry, but by the gift of another; 
and, 28 J cake tr, Perſonal Tithes be not paid 
fo: every P1oft oꝛ advantage that cometh newly 
to a man, except it come by his own induſtre 92 
Labour, and ſo it doth not here. Ind alſo if He 
chould pay Tithe of that he ſol> the Þa:ſe foz, he 
ſhanl» pap Tithe fo: the very whole value of the 
thing: arfd, as J take it, the Perſonal Tiches 
fo: Buying and Selling ſhall never be paid koz 
the value of the thing but fo: the clear gains of 
the thing. And therefoze J take the caſes befo:e 
rehearſed, where a man ſeileth his Land, oz pul= 
leth down a Hoaſe and ſelleth the ſtuff.that he 
ſhould there pay no Tithe, that it is there to be 
underſtosd, that he hath not Land oz Houle by 
gifto: by diſcent : Foz if a man buy «and, oz 
buy Timber and tuff of a Houſe, and ſell it foz 
a gain, I ſuppoſe that he ſhayld pay a Perſonal 
C. the fo2 that g uin. Ind ths caſe is not like to 
a Fe oi nnaite granted fo: Taunſel, where the 
whole F ſhall be tithed fo; the charges de du⸗ 
ted, oꝛ ſame certain ſum fo; it by agrement:foz 
there the whole Fx cometh foz His Ca3unſel, 
which is bo his own induſtry; but tn the other 
caſe it is not ſo. Ind the ſame reaſan as ko: the 
Perlonal Tithe might be made of Tres, when 
they deſcend 0: be given to any man, and he ſel⸗ 
leth them to another, that he chill pay no Per⸗ 
ſona! Tithe, 

Do&. Mechinketh th tit the Boz'e _—_— 
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his ke ping, and then he ſell the Hozſe,that then 
the Tithe halli be paid of that that the Hotſe 
hath increaſed in value after the gift : and ſs it 
may be of Treg, that he ſhall payTithe of that, 
that the Trees may be amended after the gift oz 
deſcent 

Stud. Then the Tithe muſt be the x-part of the 
Increaſe, the expences deducted : and then of 
Tres the charges muſt alſo be deducted. fo? it is 
then a Perlonal Tithe; and there is no Tre 
that is ſo much wozth as it hath hurt the ground 
by the growing: therefoꝛe there can no Perſonal 
Tith be paid by the Owner of the ground when 
he ſelleth them , though they have increaſed in 
His time, Nevertheleſs J wilt ſpeak no farther 
of that matter at this time, but will ſhew thee, 
that if Tin, Lead, Coal, oꝛ Trees be ſold, that a 
Mixt Tithe cannot grow thereby. Foz a Mixt 
Tith is p2operly of Calves, Lambs, Pigs and 
ſuch other that come part of the ground that they 
be fed of, and part of the keeping, (nduſtry and 
overſight of the Owners, as is it ſaid befoze : 
But Tin,Lead and Coal are part of the ground 
and of the Free-hold, and Cres grow of them⸗ 
ſelveg,and be alſo annexed to the Free-hold,and 
will grow of themlelves. And alſo the Mixt 
Tithe mult be paid pearly at certain times ap⸗ 
pointed by the Law oz by Cuſtom of the Coun⸗ 
trey ; but it may happen that Tin, Lead, Coal, 
and Trees ſhall not be felled oz taken in many 
years and ſs it ſeemeth it cannot be any Mixt 
Tithe. Ind theſe be ſome of the reaſans, which 
they that would maintain that Statute and 
Pꝛeſcription to be good, make to p:ove their in⸗ 
tent, ag they think. 8 


362 DIALOGUE IL 


Doct. What think they, it a man fell the Lops 
of his wood, whether any Tithe ought there to 
be paid 

Scud. They think all one Law of theTre>s and 
of the Lops. 

Do&, Ind if he: ule to fell the Lops once in 
Xt. 02 xbj. year, what hold they then ? 

Stud. That is all one. 

Dot, Ind what is the reaſon why Tithe 
ought not to be paid there as well ag fo: wood 
under xx. year ? 

Stud. Foz they ſay that the Lops are to be ta⸗ 
ken of the ſame condition as the Tres be, what 
time ſoever they be felled; and that no Cuſtome 
will ſerve in that caſe againſt the Statute, no 
moꝛe then it ſhould do of great Trees, 

Doct. And what hold they of the Bark of the 
Tres? 

Stud. Therein J have not heard of their opini⸗ 
on, but it ſcemeth to be one Law of the Lops. 

Doct. I perceive well by that thou haſt ſaid 
befo:e,that thy mind is, that if a whole Country 
pzeſcribe to be quit of Tithes of Trees, Cozn e 
Gꝛaſs, oz of any other Tithes, that that Pꝛe⸗ 
ſcription is good, lo that the Spiritual Mint= 
ters have ſuffictent beſide to live upon, Doft 
thou mean ſo? 

Stud. Yes verily. 

DoR. And then J would know thy mind, ik a⸗ 
ny man contrary to that Pꝛeſcrigtion were ſued 
in the Spiritual Court fo; Com and Sꝛaſs, oz 
any other Cithes, whether a Pꝛoht bition ſhould 
lie in that caſe, as it did after thy minde be koꝛe 
the ſaid Statute, where a man was ſued in the 
Spiritual Court foz Tithe⸗wood. 1 
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Stud. I think nay. | 

Do&, Ind why not there, ag well as it did 
where a man was ſued foz the Tithe-wood ? 

Srud. Foz as J take it,there is great diverſity 
between the Caſes, and that fo: this cauſe : 
There is a Maxime in the Law of England, that 
it any Suit be taken in the Spiritual Court 
whereby any Gods oz Lands might be recove= 
red, which after the Gꝛounds of the Law of the 
Bealm ought not to be ſued there, though percaſe 
the KingsCourt ſhall hold no Plea thereof, that 
yet a Pꝛohibition ſhould lie: and after when it 
Had continued long that no Tithes were paid of 
Wed, becauſe of the ſaid P2ohtbition, and that 
after by pꝛoceſs of time ſome Curats began to 
ask Tithes of Woods, contrary to the Law, and 
contrary to the ſatd P2elcription, lo that vart⸗ 
ance began to riſe between Curats and thetr 
Pariſhioners in that behalf; then foz appea= 
fing the ſatd UYariance the ſaid Statute was 
made, and that, as it ſeemeth, moze at the cal= 
ling on of the Spirttualty then of the Tem= 
pozalty ; Foz the Statute doth not exp:efly 
grant that the Prohibition in that Caſe of 
Tithe-wood ſhould lie ſo largely as ſome ſay it 
lay by the Law; howbett it doth not reſtrain the 
Common Law therein, as it appeareth evident⸗ 
ly by the woꝛds of the Statute. And ſo after 
ſome men, it appeareth befoze the Statute,and 
alſo after the Dtatute, (as I have touched be⸗ 
toꝛe) that the SpiritualCourt ought not in that 
caſe to have made any P:oceſs fo: Tithe wood: 
and therefo:e if they did, a Pꝛohtbition lay by 
the Tommon Law. Ind like Law is, if the Spi⸗ 
ritual Court make Pꝛoceſs upon ſuch Legacte 

2 


264 DIALOGUE IL 


as by the Law of the Realm is void. Ag if a 
man bequeath ts one another man's Ho:ſe, and 
the Spiritual Court thereupon maketh P20= 
ceſs to execute that Legacte, there a Pꝛohibi⸗ 
tion iteth : Foz it appeareth evidently in 
the Libel, if all the truth appeareth in the Lt= 
bel, that in the Law of the Realm the Lega= 
cie is void to all intents ; and that he to whom 
theLegacie is made ſhall neither have theÞozſe 
no: the value of the Hozſe. And tn like wiſe if 
a man fell his Land foz a C. 1. and he is ſued 
after in the Spiritual Court fo: Tithe of the 
Caid C. i. there a Pzohtbition ſhall lie; foz it 
appeareth in that caſe onely in the Libel that 
no Tithe oughrt-to be paid, and that the Spiri⸗ 
tifal Law ought not in that caſe to make any 
Pꝛoce ſs whereby the Gods of him that ſold the 
Land might be taken from him agatnſt the Law 
of the Realm. And upon this ground it is, that 
if a man were ſued in the Spiritul Court now 
fith the Statute foz a Mortuarie, that a P2oht= 
bition ſhould ite fox it, it appeareth in the Libel, 
that ith the Statute there ought no Hutt to be 
taken foz Moztuaries : and the ſame Law is, ik 
any Dutt were taken in the DpiritualCourt'foz 
a new Duty,that is of late taken in ſome places 
upon Leaſes of Parſonages and Uicarages, 
which is called D miſſien noble, fox tt appeareth 
evidently in the Libel, if any be made thereup= 
on, that no ſuch Pꝛoce ſs ought by the Law of 
the Realm to be made in that behalf. But tn the 
caſe of Tithe-cozn oꝛ G2als,0: ſuch other things, 
wherein thou haſt deflr'd to know my mind, there 
appeareth nothing in the Libel, but that the 
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tual Raw, and ſo foz any thing that appearath, 
the party may de Holpen in the SpiritualTourt 
by the Px ſcription And it the caſe were ſo far 
put, that in the Spiritual Court they would not 
allow the (aid Pe ſcription pet J think no Pꝛo- 
hibition ſhail lie. Foz though the Spiritual 
Judges in a Spiritual matter deny the parties 
of Juſtice; yet the King's Laws cannot refozm 
that, but muſt remit to their Conſcience. But it᷑ 
there were ſome remedy pꝛovided in that caſe, 
it were well done:Foz ſome men ſay,that in the 
SpiritualCourt they will admit no Plea again 
Tithes, And alſo if a Compoſition were made 
by eſſent of the Patron and alſo of the Ozdinary 
between a Parſon and one of his Partſhtoners, 
that the Parſon ond his Succeſſoꝛs ſhould have 
foz a certain G:ound fo many quarters of Co:n 
fo: his Tithe yearly, and after, contrary to the 
Compoſition, the Parſon in the Spiritual 
Court agketh the Tithes as they fall ; that in 
this Caſe no P;ohibition ſhould lie; ne yet 
though the caſe were farther put, that the Comz 
poſi tion were pleated in the Court, and were diſ⸗ 
allowed: but all reſteth in the Conſcience of the 
Judge Spiritual, (as is ſatd befoze.) Howbe= 
tt, becauſe ſome be of opinion that a Pꝛohibition 
ſhoul d lie in this lag Caſe-therefoze J will re= 
ker it to the judgment of other: But in the cofe 
of P2eſcription, befoze rehearſed, F take it foz 
the clearer Caſe,that no Pꝛohibition ſhould lie, 
ag J have ſaid befoze. And J beſeech our Lozd, 
that this matter and ſuch other like thereto may 
be ſo charitably {ooked upon, that there te not 
hereafter ſuch Dibillons, ne ſuch diverfities of 
Opinions therein, as hath ban tn time paſt, 
wherc= 
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whereby hath followed great Coſts and Char⸗ 
ges to many perſons in this Realm: Ind that 
hath moved me to ſpeak ſo far in this Chapter, 
and in divers other Chapters in this pzeſent 
Book, as J have done: not tntending thereby 
to give occaſſon to any perſon to withhold his 
Tithes that of right ought to be paid, ne to al⸗ 
ter the Moꝛtion therein bekoꝛe accuſtomed ; but 
chat (as methinketh ) they ought ts be claimed 
by the ſaid Title as they ought ts be paid, and 
by none other: and that it may alſo ſomewhat 
appear that the ſaid Dtatute of 45 Edw.3, was 
well and lawfully made, and upon a god reaſo= 
nable conſideration. and that the ſaid Pꝛeſcri⸗ 
ption is god alſo; ſo that no man was in any 
danger of Excommunication foz the making of 
the ſaid Statute, noꝛ yet is not fo: the obſerving 
thereof, ne yet of the ſaid Pꝛeſcription, as it is 
noted by ſome perſons that there ſhould be. Ind 
thus J commit thee unto our Lozd, who ever 
have both thx and me in his bleſſed keping e⸗ 
verladingly. Amen, 
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